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INTRODUCTION

[1]

K|

3]

4l

‘This mateer is, ot its hearl, a class proceeding whesshy charitizs paid licensing manies o
the City of Windsor or the Town of Tecumseh in order to e charitable furedraising
operations. The plaintiffz allegs that a difference existed betwesn the amount paid by the
charities and the municipalities’ operating cosis. Said difference is, aocording to the
plaintiffs, an witrer vires tax Inposed by the unicipslitics.

The appellants appeal twe distinct orders of Patfeson J. of the Supetion Couii of Justice
made an Deeember 31, 2012, whereby as mations judge he cestified (he above fwo
actions 28 ¢lass procoedings wider 5. 5 of the Clesr Procoedingr Aef, 7992, S0, 1992, c.
5. Whilz the two cases are Bactualls disting, all partizs have agread that they can be dealt
wilit together for ceriification purposes.

The actions commenced in 2008, with Pattsrson 1. as c2s2 manzgerment judge. On
Janmary 20, 2011, Pattzrson I decided o certify a class of plaintiffs pesssant o the Class
FProceedings Aet. That clags included only those claims that were not ovtsids the Hime
limits poipsriedly-set by the Limifations def, 2002, 5.0, 2002, c. 24, Sched. B, That
decisdon was appaled to this Coud, which found that Patizrson I relisd upon an
inzoiect subsection of the Clars Proceedings dcr. This Court remitied the dzcision back
o Patiesson I to dedide whethes te cotfify the Class Action based wpon other subsections
of the Cfass Proceedingr Acr. On Deesmber 31, 2012, Pattexson Y. certified a class of
plairtiffs as bzing those plaimiffs who paid licensing mosdes bo the rmmicips Hties going
back to Jawary 1, 1990, wiich iz a brosder class of claims than thoss oxiginally cestified
by the modion judgs,

The Appellz=nt muadcipalities wese granted to Lleave to appezl this latter decision {wirizh
gave riee to two ordess) on the basis that Patterson I, erred in deciding that the elass of
plaintife sught to inclade those claims tat apparenthy — accerding to tha plainfiff — mn
afoul of the Eiéwfrarions dcf (the *historical elaims"™). Upan review of all the mabesial, we
fird that Patterson J. was entlfled to incheds the historical claims in the clzss and, as sach,
we digmiss the sppeal, Owr reasons follaw,

THE LAW

(3]

The relzvant porlions of the Class Procesdings Aot raad as follews:

Certilication
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5. [1) The comt shall cestify a class proczeding on a motion vader szction
2,3 or 4 if]
(&) the pleadings o the notice of application discloses a cavse ofaction;

(b theye i3 an idenfifizble claws of two or more persous that woald be
repwasented by Bha representative plainfiff o defendant;

(e} the claims ar defences of the class members raise common isses;

[dy & class proceading would be the pwcferable procedwre for the
regolution of the eormmion issues; and

(€} there is & represemiative plaintiff or defendant who,
(1) would faidy and adapoately sepresent the interests ef the class,

(iiy has prodused a plan for the procesdinp that sets ont a winkable
methiod of advancing the proczeding on behslf of the clags and of
netifying elass memberss of the procesfing, and

(iii) does not have, on the camman issues for the class, an interest in
conflict with the in‘erests of other class members.

Idem, sobcless protection

(2] Despite subseciion (1) whsre a class inchules a subclass whese
memnhers hzve claims ar defesiees that raiss common issues nnt shaved by
all the class members, zo that, in the opision of the court, the profscthian of
tire inierests of the subclass members requires that they be S&pa:alely
represented, the couri gl vt cenify the class pmuaadmgunless theae is
aepresentative plainilil or defendam who,

(a} would fairly snd adeguately represznt the interests of the subolass;

(b) has produced a plan fior the proczeding that sets out 1 woakable
meied of adveneing the proceeding or behalf of the subelass and of
notifying sabolzss members of the procesding; and

(ch does tot have, on the c:mjmtm issues for the subslass, an intevest in
confhic with the intescsts of ofber subdlass members.

[6] Sections 4 and 5 of the Limitaioss Acl Tead 1a relevant parks 25 follows:
Basic limifabion peried
4 Unless thizs Act provides otherwise, & yroceeding shall not he

commenzed in respect of a claim afier the second anniversary of the dey
on which the laim was dissowered.
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Discovery
5. [17 A claim is discovedied en the earlizr of,
(2} the day on which fhe person with the ¢lain first knew,
(1) that the ijury, loss or damage had ocourred,

(if) that the injury, loss or damape was causad by or cottibuted (o
by an ast or omission,

(iily that thz act or ¢rmission wag that of the person apaitst whom the
cisim is made, ghi

{iv} fhat, haviog repard 1o the nature of the injncy, Loss or damepe, a
proceeding vaould bz an approprizte means (o seek 1o remedy it and

(b) the day on whi::h a reaseaable person with the abilitizs and in the
cieumastancss of tive parson with the claimn first cupht o have kinown of
the mattess referred foin clavse (z),

Presamplson

(2] A person with a claim shall be preswred to have knewn of the matters
refeared to in clavse (1) (&) on thz day the act or omission on wiich the
clairn is based took place, wnless the contrary is proved. ...

The agppzilants did not meke explicit wbmissions in their matevials an the agplicable
standand of review. The respondsnts asseisd that the decision of a certifisation judge is
entilled to substaential deference on appeal: AR Limired ¥, Fischar, 20013 8CC 69, [2003]
ISCR My ’

Ags this is an appeal of a mudicial order, pwe questions of law are wviewed onh a
comeciness standard, pure questions of fact will not be intesféred with wnless thaz 1rial
judze made a “palpatle and overciding envor®, while questions of mixed faz! and law fall
on a spaeium. It the questions of Taet and law cannot be separated from cre annther, the
“palpablz and overdding ervor” standard epplies mmless itis clear that the trial judge made

-en ermar ef law or princiole that can be identified independently, in which case the

stendand of correcingss is applicable:  Howeew v Adkoloiser, 2002 SOC 33, [2002] 2
5.CR. 235 :

Az regards certification oxders in paticular, the Supreme Cowt of Canada recently stzted
the following in ARC at para. 635:

I tecogmize that a decision by a cartification judge is entitled to substantial
deference: see e.g. Pearson, af para. 43; Mavkson v MENA Comadn Homl,
2007 OHCA 33d, 85 OB, (3d) 321, & pars. 33, Specifically, “{iha
decision a5 o preforabls procedure iz ... estitked o special deference
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becausa it ivvelses weiphing and balancing & number of factors™
Peorson, at para. &3, Howsver, I conclude that defecence does not protect
the <ecision against review for eocows in principle which are divecfly
relevant to the conclusion reactied such ag, in my view, oooarred here: see
e.p. Crrrsawe v Tovonlo-Dowinion Beaef, 2007 GMNCA 781, 87T QR [30)
401, 2t para. 23, leave to appeal refirsed, [2008] S.C.C.A. Wo. 15, [2008] 1
B.C R. xiv; Markson, af para. 33, Cloud, atpara 39,

[10] Thiscout recently stated the following in Turmer v Yook Uwiversiny, 2012 ONSCT 4272,

298 (0.4, C. 174 (Div. (v}, at para. 15

Torsover, numerous cases have established that substantial dzference is
owed to a mofion judge on appeal of & cedification metion. Sec ep.
Carvsone v. The Toronle Darivion Baak, 2007 NICA T81, 87 OR. (3d)
401, at para. 23; Ardervon of af, v, Bilson et ail (1999, 44 OR, (3d) 673
{C.A), at para. 127 and Mep-kson v, &BNA Crowada Boak, 07 DRCA
334, 85 {LR. (1d} 321, st pava. 33, leave o appeal vefused at [2007]
S3.C.CA, Mo, 345,

[E1T In Crrssaro, Winlder C.10. explained this rationade at para, 23:

[12]

[13]

The motion judpe is an experienced class action judze. His decision i3
enillzd to sabstantial deferesce: see Marisor v MENA Coeeda Bandk
(2007 &5 O {3d) 321 at para. 33 {C.A)), leave io appeal to SUCC.
requested, [2107] SC.C.A. Wo. 346, The intervemtion of this court should
be limifed to matters of gensral pringiple: see Clowd v. Cancda (4.07)
[2004), 73 G.E. (3d) 400 at para. 39 (C.A), Jeave o appeal o S.C.C.
mwfnsed, [2005] S.C.C.A Mo. 50 Howeve, legal areors by the molion
jodze on matiess central toa proper application of's, 5 of thz CP4 displace
the defereoes manally owed to the cerification motion decision: sce
flickzy-Buston v. Loyvalist College af Applied Ars & Fechralogy (2004},
267 DULR. (4th) 601 at pasa. & (Ont. CAY,

Lastly, in 238724 Owiario Lid w (uizno’s Cenadr Restmrant Corp. (2008), 98 DR,
{3d) 252 (Diw Co), affd 20010 GHCA 466, this court stated the follewing at paca. 2F:

1 dzference does not depend upon the personal expericnce of e judge
{eoe Olar v Lowrerstion Unrversity (2004), 6 CP.C, (6th) 276 (Div. Ct) at
paca. 49},

As staied by the Cntavie Cowi of Appeal in Pegrsor v, Jrco Led. (2005), 78 OE (3d)
641, 251 DL R. (1h) 629 {C.A.), a1 para. 43; lezve 1o appeal to the 3.C.C. denizd [3006]
8.C.C.A. Ny, 1, the desision of the mofions judge on a cerfifization. mosion with respect
to the preferable procedurs reguivement is entitled to *special deference becamse &
involves waighing awd balancing 2 munher of factors.™
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[14] Accordingly, Pattevson J. s desizion is to be acooided substantial deference vmless it con
bz detenmninad that he mads an ervor of law or prineiple, in which case the stmdaed of
review is cnz of cosrectness.

ANALYSIS

[15] We will dzal, in twrn, with the each of the primagy submissions made by the Appellants,
whether comtained in their joint Facm, or madz orally by counsel on the heming date.

Safficiency of Reasons and Analysis

[16] Generally, the Arpellants argue thz! the Molions Judgs "kicked the can down the read™.
v odher words, the analysis perforned by Pattersan 1. was inadequaie andfor incomplete.

[17]  We disagree.

[18] Fiwst, the reasons of fhe Motiens Judes ae vadoubiedly sufficizat for appallate feview,
They tell us and the paries why the Motons wee decided the way that they were. They
deal specitically with the factors ooflinsd in subsecdion 510 of the Chass Proceedings
Act: the necessity of a cansz of zolion; the requirement fior an identifighle class; the need
for ommon issaes; and the requirsment for a suitahlle representative plaintift.

[15] The faci thar Paterson I, did not dzal specifieally with subsestion 502 of the Class
Procesdings Aot s no sarprising.  The Moticms Judge found thef the propased
representalive pleintifts wonld adeqnately represent the class (paragraphs 7 and 8 of the
Resasons dated December 31, 2012). Having made that finding, there was na nesd to
andress subsection 5(2) dealing with subsiass. Tt was conceded by Appellants' cowrssl
thal it is not legally necessary o address subsecfion 5{2) if the Cout is satisfi=d that the
represenative plaintifis are suitable,

[20]- Tt is true that Patterson X, referred, al paapaph 22 of the Ressons G exampie, o the
possibility of a more detallod “enerits based analysis” in the fafure oo isswes of
discoverabilify and concealment as related to the slleped suhclass (the historical claims
by virtue of the applicable limiHation period). We disagree with the chaeclerizztion of
that as bzing a seit-of improper ''Hicking of the can down the road”. That leads us o a
discrssien of the next point.

Were the Historicsl {3aimz Certain to Fail?

[21] Ths Appellants sobmit that thz hotions Judge “kocked the ca dewn the road” becaunse,
rather than vefer to fithue possibilities of discovery and & motion for summary judpm=n:
(parazeaph 22 of the Beasons), Pafterson J. ought bo heve excluded the historizal claims
fron the class on the basis that it was plain and obvions that twese alder claims could not
possibly sneceed given the limitation pered defeace.

[22] e disagres



8/13

P

No, 2859

ATTORNEY GENERAL LONDON COUTHOUS

2. 2014 G:20AM

May.

(23]

[24]

25
[26]

[27]

[2%]

[29]

[(39]
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1t was nof plain and obvious to Patterson J, that the histovical claimms could not possibly
sxeead,  Howhere in the Dacember 31, 2012 Peapoas, does the Motions Jadge so
conclude, I Epet, st paragezsh 26 of the Reasens, His Houonr expressty states that the
alder claims ought to bz heard, .

It shomld be noted that an eardier and differentiy-constibned paned of thiz Count, in
deciding the appeal of the earlier desision of Patterson 1., also was nat comwinced that the
hisgforical claims wems “dosmed to fail”, to borrow the expressiom ased before us by
Appeilants® couess!. At pacagrarh 8 of its Reasons delivered omally on April 25, 2012,
this Cowt noted thz: the pleadings raised distinet issves of discovcrability and
concealment. This Court, rather than revizw the recerd and decide those distinet issues,
refened the cese bzcok to Paltezom T,

It is clear fivm the subsequent Rezsens of Patterson 1, thet His Honour did net find that it
was plain and obvious that the historieal claims vers eeslain o @il We see no enom- in

that regard.

At the rvequest of Appellants' counszl, we have reviewed the Affidavit of class comnsel,
hir. Micholsan, inchided in the Tant Appeal Book (b 1), in particular these exeerpts
that we weere directed fo doring crzl arpument [pages 162 and 170 of the Appzal Book).

We agree that, grven the public ngture of the docuroents referred to therein regarding fhe
fees charged by the Municipalities, and givea the decision of the Supreme Courd of
Canada in Kénpsfreer Fvesimenfs Lid v New Bronswick (Finanes), 2000 SC'C 1, [2007]
I 5.CR. 3, a para. 61, depending upoa the evidencs of the claimants at discoveries, it
mzy bz difficult for some of the historical claimants o withsterd a limitation pesied
d=fence.

On the record before us, however, we are not prepared [0 conclude thal the hisfordeal
claims are, plainly snd obvionsly, do med 1o fail. Tt follows that we do not find falt o0
the part of Pattersomn J. Fox declining o so find.

H iz not swpeising that Appellants”™ coumsel wsae ghle to point us to other decisions Trom
thz Cotaric Suparior Court off Justice and the Brilish Columbia Cowrt of Appeal where
th= proposed class was restiicted To claims that were not presum ptively time-bared. Thak
is simply a vecognition of the principle of discretion. Further, the faciz in those cases
were Jdiffersol.  The Couns in those eases noust have concladed that the olds- claims
comld nof possibly succeed. DNothing in those decisions supgpests that it was an evor for
Patterson I, to decling 0 coae to the same conclusion on ithe facts and the evidence
before His Honour

The Appellands cannel have it both ways. IFiE (s so plain and abvious that the historical
claime canmn! sazcesd beczuse of the limitation pericd defeace, an izsuz of law, then
there iz oo reasan why the Appellests could mot bring & motion o dismiss these claims
under Rule 21 of the Ruder of Crwil Procedrre, withomt hzwing to wait unidl after

discoreries and withou: having to expend a great d=al of respurces.
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[31] The Appellants argnz that thay could net do s0 becanse thay would be met with B e
fridieota mrgnment o the basis thwt Patlersen ). already decided the issue. We see
nothing in the first set of Reasons of the MoSoens Judes, dated Jamary 20, 2011, o

suppeort that argumznt.
Mamageahilify

[37] The Appellents arpue dhet the class cedified by Patiessen I. i3 simply teo bread and
cuinbegsoms.  If is submiftsd thet il is ne! fai, jost or efficient to have spme claimants
wait axcund o s2e whet happens with the historical clams,

[33] This is oot a hearing de #evp. 1t i5 not for us bo substitute our views Tor those of the
Mlotions Judge oo dzterminations fhet are entitled 30 substantial deference,

[34 Justice Pattersson's Measons are replete with refeences to this exact sane arguineid that
was mads before His Honom — tive allaged anmanagzability of the proposed class. At
paragagh 27, for exampls, the botioms Tudge expreesly reicets thaf argomez:sd and finds
that the class actbon as certified s manageable.

[33] In our view, that conclusion was cpen 1o Patterson ). We see no evror in that regad.

Suitable Representative Plaintiffs

[36] The Appellati's suymii that fhess representative plaintiffs carmot prope:y act for ths
histodcal claimants because there is a condflict of interest in that the oller claims will take
lenper and be more complex ta adjudicare.

[37]  Apain, this is et a fresh bearing.

[3B] Justice Pabterson exoressly tejscted s satns avgament ad found ﬂlatther’epteaémahve
plainfiffs were indead suitable [paragraphs 7 and 8 of the Reasons).

[39] Iuoue view, thar conchusion was open to Pattersan J. We see o ervor in that regand.

[44]  We find it odd that thezse plaintiffs, notwithstanding zny admissions that they have
alrezdy made that may damage their own historical claims, would nol want o have the
older claims succeesd Tor purely selfish reasons. In that sense, the parsnast interesis of the
represen‘ative pleimiffs are consistent with, aad therefore ot o conliict with, those of
the oldes claimands.

Wonld the Historical Claimants be Denied Their Day in Conrd?

4 1]7' Considarahle time was speni by Appellants' counse] m oral submissions on ths slisgation
fhat Patterscn J. emed in law in assuming that, if the class action was noat cerlified 25
sought by the plaintiffs, the historical claints would all be dismissed,

[42] “Wedisagres
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Undocabtedly, the Motioms Judge used langoage in his Beasons, in the lzst sentence sf
paragraph 23 for example, which iz capable of being imerpieted as argsed by the
Anppellants.

Monstheless, we do not zecept that the Motinos Judpe so found. This is an experienced
class oceedings cedtification Justize. His Honeur is presumad to koow the basic law. It
is difficalf to accept thak, without 2oy reowsst befors Tis Honour, he would have thooght
that he was dismissing the historica! claims on a final basis if he did not do as vequested
by the plafriiffs. T the histo-ical claims were nof included, it would have heen open in
the claimants ko commenes a ssparaie clas action or pursne their elaims individually. To
atribute a Hlatant misoanderstanding of basiz low 1o thz dotians Judpe is mmealistic.

In addition, the Beazons must beread a3 2 whole, At paragraph 29, the Motions Judge
specificelly allndes to the possibility of “individwal issues and trials™ baving to be
determined after & mofion for sunomary judzment is bronght to disieiss the historical
claims, incloding adjudization of the issues of discovery and cencealment. The latter
issuzs could only bz relevant to the histerical ¢laims, thus, 3t 15 clear thal Pefterson I, was
aware of the pofential for certain b shorizal claims fo be dealt with diffevently than ethers.
Swch an awareness oa bhe part of the Motions Jodge i inconsistent with (he submission
mate by the Appellaits,

The .]urisp-m{i EnCE

[45]

(47
[48]

[45]

[30]

The Appellants argue that Paterson I did oot deal with the velevant case law, They point
to the Reasons of Nelan 1., dated October 390, 213, in granting leave fo appzal, as
support for that argumeint,

We disapes.

Justice Patterson expressty refored 1o the legal principles that the Appallants cootend
were ignoced or insdequately considered.  For exarople, at paragraph 24 of 1he Beasons,
His Honoor refirs to the docision in Clamd ¥, Cwaeda, [2000]) 0.1 Ne, 4163 (8.C.) and
how bthat iopacsts on the determination of whesher the proposed class action iz the
prefecable procedure to decide the commwon issues. As another example, af paczoraph 25
of the Beasons, His Houout refess 1o the decision of the Supreme Conct of Canada in
Holliek v. Toranfe (T, 2000 SCC 68, [2001] 3 5.C.R. 158 and the objectives of
judicial cconomy, aceess to justize and hehaviour modification.

Thig is not an exercise in decidieg whether Pattersan I's Reasons are perfect oo amonnt
to an all-escompassing treatise on the topiz of cenifFing oass actions,

Justice Pattersan dealt with the Jeading case lnw. His Honewr stated the = comrectly, as
acknewledped by Appellants” connsel before us. We ses oo crror.

Arhitraviness

[31]

The Appellants avgue that Paftereon X erved in fizing the class to those with claims not
arisingg befowe JTanuary 1, 1950,
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We would not give effisel to that spbmission. We find no eror.

Although we agree that the date is somewhat arbizacy, 25 ackmowledged by the Motioas
Judge, we think thal it is inconsistent for the Appellantz to argue, on the ane hand, bhat
the class is ton broad and unwieldy and yet complain, at The same time, thet any dete
(ther than by reference to the Limikation period) was specified.

Swrely, hawing ne date at &l would anly serve o exacerbzte the manageability problen
alleged by the Appellails,

Cnee diseowesies hzve been held snd the paties hzve a better handlz on the histarical
claims, fhe date can be revisited at that ime. -

D thege fects, we concludz that the arbitrariness of the date iz, by Usell, insufficient
causs for vs to mterfere on appeal.

Commonality, Preferred Procedure and Swuitability

157

[3%]
59

[s0)

[611

Onge thust of fie Appelloats' swomissions before us was that te Mot ions Judgs amed in
His Honmuw’s assessment of commomality, aspecizlly between historical claimants and
those nat presumptively time-bamed, prefened procedue Grhethaer the class action as
cenified is the most poeferabie approach to resolve these clzims) and suitability {of the
propoased representative plaintifis).

Wedisagree, We sze tio givor on any of those issues,

H was open to Patterson I, to find fhat there were common issues ammg all of the class
mzmbers, ncluding the altemate preposed commion issee on discoverzhility and
concealment a5 sagpesisd by the plaintiffs {parageaph 20 of ths Reazons),

It was open to Paferson J. to find that this was the preferable aoprezch fo fairly,
efficiently and manageably advanee the procesdinges while achiering the key objeciives
af judicial economy, aceess to jusiics and behaviour modification (paragraphs 24 and 25
of the Reasons).

As indicated sbove under a prior heading, if was open fo Patrerson X, fo find that these
representetive plaimtiffs were suitable and did not have any conflict of inteest
(paragraphs T and & of the Reasons),

CONCT ASION

[52]

(3]

The majorily if oot &1l of the sehmissions made by the Appellants appear to be vidtually
identical to thosz mzde before the Motions Judse, This is a3 appeal, vot a hearing de

RN, .

Justice Pafterson made disceetionary decisons that are entitled to substantial deference
from this Court. We see no error in law. We s2e no palpable and overriding erer in fact.
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[64] TFor the foregoing reazons, the Appeals are dismizged.

COSTS

[#5] We will accept written submissions on costs, delivesed w the Trisl Coordinator in
London, within 15 days of May 1, 2014 foom the suscessful Respendzats [plainti ffs), and
wilhin 10 days thareafter from the Appaflants (dedendaats), Mo reply.

[66] Ve will assume ihe: costs have been resolved betereen the pacties if the above deadlines
are 1ol complisd with. ’

(671 The wiiten sebmdissiens may include costs of the motioa for leawe 0 appesl decided by
idalan J.

[68] Ths writles submissinas, excluding attachments sueh as Offers to Settle and Bills of
Coszts, stall not excesd theee pages.

591

Than' vou to el connsel for awell-presented appzal.

S d

Mr, Jubtice P O Keat

(A

btr. je= C. 1, Conlsn

C/]'-JI. ?uémﬁ{ Yarpio

Releaseds hizy 1, 2004
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