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You must prove bad faith or 
wilful conduct to get damages 
for a Charter breach in Ontario 
— but in B.C., proof of just the 
breach is enough. The issue is 
now before the Supreme Court 
— and if the B.C. position pre-
vails, more Charter litigation 
and awards of “Charter dam-
ages” can be expected. 

In Ferri v. Ontario, [2007] 
O.J. No. 397, the Ontario Court 
of Appeal held that proof of 

“simple negligence” is not suffi-
cient for an award of damages 
under the Charter. Rather, “wil-
fulness or mala fides” must be 
shown. This was re-affirmed the 
same year in Hawley v. Bapoo, 
[2007] O.J. No. 2695, where the 
court reversed a trial judgment 
awarding Charter damages in 
the absence of any finding of bad 
faith or wilful conduct. 

In Ward v. Vancouver (City), 
[2009] B.C.J. No. 91, the issue 
came squarely before the B.C. 
Court of Appeal. Significantly, 
the court referred only to the 
trial judgment in Hawley, which 
was subsequently reversed. The 
appeal decisions in Hawley and 
Ferri were not mentioned by the 

B.C. Court of Appeal — a major-
ity of which concluded that nei-
ther bad faith, nor even a tort, 
are required for an award of 
Charter damages. The dissent, 
however, held that such damages 
are not warranted where “the 
individuals in question, without 
mala fides, simply made a mis-
take as to the proper course of 
action.” Notably, the dissent 
cited the very decision which 
was the basis for the Ontario 
Court of Appeal’s analysis of the 
issue: McGillivary v. New 
Brunswick [1994] N.B.J. No. 
265 (N.B.C.A.).

Although the Supreme Court 
refused leave to appeal in 
McGillivary, it granted leave in 

Ward. The appeal was heard on 
Jan. 18, and the decision is 
expected this summer. While 
the court wrestles with the 
issue, the rest of the country is 
at loggerheads.

What is the appropriate 
threshold for an award of Char-
ter damages? Some guidance 
may be found in one of the 

Supreme Court’s early Charter 
decisions. In Mills v. The Queen, 
[1986] 1 S.C.R. 863, Justice Wil-
liam McIntyre wrote that “the 
Charter was not intended to turn 
the Canadian legal system upside 
down.” Rather, it was to be “fit-
ted into the existing scheme of 
Canadian legal procedure.” This 
suggests that claims for Charter 
damages should be approached 
in a manner analogous to com-
mon law claims.

However, if the B.C. position 
ultimately carries the day, a liti-
gant claiming Charter damages 
need not prove that any tort was 
committed, let alone bad faith. 
On this approach, litigants may 
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denied if it would conflict with “security, identifi-
cation or communication.” Premier Jean Charest 
has described the law as “a symbol of affirmation 
and respect.” It is said to be not about making 
Quebec “less welcoming,” but rather “stressing the 
values that unite us.” 

Is Bill 94 constitutional? The choice to don a 
niqab would seem to be an obvious exercise of the 
fundamental freedom of conscience and religion 
guaranteed in s. 2 of the Charter. (Note that 
because s. 2(a) as currently interpreted requires 
only a sincere belief that a practice fosters an 
individual religious commitment, it is irrelevant 
whether the niqab is “required” by the Koran.) 

Protection under the Charter entitles a claim-
ant to expect heightened scrutiny against all but 
the most trivial forms of state interference. 
Admittedly, the question of what constitutes a 
merely “trivial” interference (long glossed over by 
courts) may have new life in light of Alberta v. 
Hutterian Brethren of Wilson Colony, [2009] 
S.C.J. No. 37. There, a majority of the Supreme 
Court hinted that the Crown conceded a s. 2(a) 
violation too readily, perhaps because of the tran-
sient nature of the demand (in that case, being 
photographed in order to obtain a driver’s 
license). If Bill 94 is challenged, Quebec may 
attempt to make something of this. Yet, the rea-

soning seems hardly apposite in the case of the 
niqab-wearer who would now be required to show 
her face in a host of encounters with (male) state 
officials of varying duration.

Is the limit imposed on the Charter right rea-
sonable? Life in a large, modern society occasion-
ally demands proof of identification. In this 
respect, the law’s emphasis on “security and iden-
tity” will likely pass muster. The focus on “com-
munication,” however, is murkier. A piece of cloth 
over one’s mouth is not an insuperable obstacle to 
communication, and where it is the religious 
adherent has just as much incentive as the other 
party to adjust. 

It may be, though, that Quebec means some-
thing much deeper than literal communication, 
extending it to communication of gender equal-
ity norms. If that is the underlying message of 
Bill 94, we may well be approaching a water-
shed moment. To what extent will our society 
continue to accommodate religious differences 
that reflect a world view found offensive by a 
majority of Canadians? 

In addressing this question, one hopes that 
lawmakers and citizens alike are able to distin-
guish between real and imagined harms, protec-
tion and paternalism, and progressive and perni-
cious legal symbolism.  

Carissima Mathen is a law professor at the 
University of New Brunswick.
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sue for — and be awarded — Char-
ter damages despite having no 
independent cause of action in 
law. Plaintiffs might also attempt 
to overcome deficiencies in their 
causes of action by raising alleged 
Charter breaches. For example, 
in an action alleging malicious 
prosecution, the breach of a 
specific Charter right might be 
pleaded in an attempt to over-
come the failure to prove malice.

The Supreme Court, however,  
recently reaffirmed that malice 
in this context means an 
“improper purpose” in Miazga v. 
Kvello Estate, [2009] S.C.J. No. 
51. Similarly, for at least some 
alleged Charter violations, it 
would be unworkable to do away 
with a requirement for proof of 
“intentional” conduct. A breach 
of the s. 9 right against “arbi-

trary” detention, for example, 
would seem to require more that 
just a neutral factual finding as 
to a particular occurrence.

Ultimately, as was neatly 
framed by the dissent in Ward, 
should Charter damages be 
available where state actors 
“simply made a mistake” in the 
otherwise good faith exercise of 
their duties? The balance of cur-
rent authority seems to say “no,” 
on the basis that the justice sys-
tem cannot function properly if 
so little is required to establish a 
constitutional tort.

It remains to be seen whether 
the Supreme Court will turn the 
analysis upside down and fit the 
legal system into a new and 
broadened category of constitu-
tional liability. 

Stuart Zacharias is an asso-
ciate at Lerners LLP in Toronto 
with a civil defence practice.
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Should the courts consider the 
intentions of the police when 
deciding whether to admit evi-
dence obtained in breach of a 
Charter right?

Covert police investigations 
inevitably raise difficult questions 
about the limits of individual pri-
vacy. Although intercepting sus-
pects’ private telephone conversa-
tions or placing a listening device in 
their homes are clear violations of 
the right to privacy under s. 8 of the 
Charter, most of us accept that such 
infringements can be justified pro-
vided they are carried out for a 
limited purpose and subject to 
strict judicial oversight. Equally, 
when the police stumble across 
evidence of some unexpected crime 
during the course of an authorised 
surveillance operation, the courts 
have often taken a flexible approach 
to the admission of such evidence.

On its face, the recent decision 
of the Supreme Court in R v. Beau-
lieu, [2010] S.C.J. No. 7 appears to 
be in keeping with the commit-
ment to protecting the Charter 
rights of suspects while also 
acknowledging the importance 
and challenges of covert policing. 

While attempting to install a 
listening device in Beaulieu’s car, 
police officers discovered a hidden 
compartment containing a loaded 
firearm. In an effort to avoid 
endangering their ongoing investi-
gation, the police stopped installing 
the device, disabled the firearm, 
and then placed it back in the car. 
One year later, Beaulieu was 
charged with possession of a 
loaded prohibited firearm contrary 
to s. 95 of the Criminal Code. 

At trial, the judge concluded 
that because the search that led to 
the discovery of the firearm was 
not carried out “for the purposes of 
installing the device, ensuring their 
safety or protecting their investiga-
tive technique,” it exceeded the 
scope of the judicial authorization 
and constituted a violation of 
Beaulieu’s privacy rights under s. 8 
of the Charter. The judge did not, 
however, exclude the evidence 
under s. 24(2). 

According to the judge, the 

fact that the police officers did not 
believe that they were exceeding 
the powers granted to them under 
the authorization and had not 
shown a “flagrant disregard” for 
Beaulieu’s Charter rights weighed 
strongly in favour of admitting 
the evidence. As a result, the 
accused was convicted of the 
offence of possession. 

The conviction was, however, 
later quashed by the Quebec Court 
of Appeal, which held that the trial 
judge had erred in her considera-
tion of the issues under s. 24(2) and 
that the breach of the Charter in 
this case was sufficiently serious to 
justify excluding the evidence. But 
in setting aside the decision of the 
Court of Appeal and restoring the 
conviction, the Supreme Court 
concluded that the findings of the 
trial judge were not unreasonable 
and that she had considered the 
proper factors under s. 24(2) when 
deciding whether admitting the 
evidence would “bring the adminis-
tration of justice into disrepute.” 

Although this conclusion is 
hardly surprising in light of the 
decision in R. v. Grant, [2009] 
S.C.J. 32, it can also be seen as yet 
more evidence of a growing will-
ingness on the part of the court to 
take the intentions and beliefs of 
the police into account when 
assessing their conduct and deter-
mining the legality of their actions. 
For the majority in Grant, the fact 
that the Charter-infringing con-
duct of the police was “neither 
deliberate nor egregious” was of 
considerable importance, as was 
the fact that they were “operating in 
circumstances of considerable legal 
uncertainty.” This view was echoed 
by Justice Binnie who — despite 
being in the minority in 
Grant — also argued “police words 
and conduct should be interpreted 

in light of the purpose of the 
encounter from the police perspec-
tive” [emphasis in the original]. 

Although it is entirely sensible 
for a court to take a broad view 
when deciding whether to admit 
evidence obtained in violation of a 
Charter right, there are also good 
reasons to be cautious when it 
comes to considering the inten-
tions and beliefs of the police. Aside 
from the fact that there is a wealth 
of criminological evidence to sug-
gest that the police are extremely 
adept at justifying their behaviour 
and the exercise of their powers 
after the fact, insisting on close 
adherence to principles of evidence 
and judicial authorisations helps to 
ensure that the police take Charter 
rights seriously. Clear rules of 
admissibility play a crucial role in 
shaping institutional cultures and 
promoting respect for due process 
within police organisations and the 
wider criminal justice system. 

If the police come to 
believe — rightly or wrongly — that 
judges will not exclude evidence 
under s. 24(2) so long as it can be 
shown that the officers acted in 
good faith and with “regard” for the 
Charter, then they may be less con-
cerned about infringing Charter 
rights in the future. There is a dan-
ger that one of the key sanctions 
under the Charter — the ability of 
courts to exclude evidence obtained 
in violation of a right — may be fun-
damentally weakened, and with it 
the status of Charter rights more 
generally. It is for these reasons that 
courts need to be careful when 
employing the language found in  
Beaulieu and Grant, and must 
guard against giving the police the 
false impression that intentions are 
more important than actions or 
consequences when it comes to 
respect for suspects’ rights.  

Benjamin Goold is a professor 
at the University of British Col-
umbia Faculty of Law. In addi-
tion to his interest in criminal law 
and procedure, he also writes on 
police surveillance, privacy law, 
and the relationship between 
security and human rights.
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Police recently charged the founder of the Qikiqtaaluk Compassion 
Society — an Iqaluit organization that dispenses medical marijuana — 
with possession of marijuana for the purpose of trafficking. 

Ed Devries was arrested after the RCMP found 0.9 kilograms of 
marijuana and $7,200 in cash in a search of his home and the marijuana 
club. His lawyer advised the court that the Qikiqtaaluk Compassion 
Society dispenses medical marijuana to more than 400 of its members 
in Nunavut, according to Cbc.ca. Devries plans on fighting the charge as 
a violation of his Charter rights and freedoms, on the basis that there is 
no reasonable access to medical marijuana in Nunavut.

Devries describes himself as a healer, not a dealer — and 40 support-
ers applauded his release from custody at the Nunavut Court of Justice. 
— Natalie Fraser 
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Pot activist: he’s a healer, not a dealer
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An oddity in Constitutional Law
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