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F O C U S  O N  I N S U R A N C E  L A W

Factual assumptions cannot
form the basis of commonality
to support certif ication of an
action as a class proceeding,
according to the Ontario Supe-
rior Court.

In Nadolny v. Peel (Region),
[2009] O.J. No. 4006, which
involved a claim for health
insurance benef it premiums,
Justice Michael Quigley dis-
missed the plaintiff ’s motion for
certif ication. Nadolny empha-
sizes that any party seeking to
have an action certif ied must
prove that the case meets the
Class Proceedings Act s. 5(1)
criteria through hard evidence,
not speculative assertions. 

The plaintiff ’s action
stemmed from a decision made
by the Region of Peel to adjust
health insurance benef it pre-
miums payable by retired, non-
unionized employees who
received early retirement health
benefits. The critical issue in the
underlying litigation is whether
the region had the right to adjust
insurance premium payments to
maintain equal cost sharing
between the region and its
retired employees. 

Nadolny believed that there
was no legal entitlement to
adjust the premiums payable by
retired employees. She brought

the action on her own behalf,
based on breach of an implied
term of the contract for health
insurance benef its, breach of
f iduciary duty and negligent
misrepresentation. She sought to
represent all other early retirees
in a class proceeding.

In rejecting Nadolny’s bid for

certif ication, Justice Quigley
found that the plaintiff failed to
put forward evidence supporting
her position that there were
issues common to a class that
would satisfy s. 5(1) of the Class
Proceedings Act. Instead,
Nadolny asked the court to make
a series of factual assumptions
“in order to create a necessary
foundation of commonality for
this class action to be certif ied
and to circumvent the necessity
for individual inquiries to be
made into the circumstances of
each of the early retirees.” Such
an approach is contrary to the
intent of the Act.

In denying certif ication, Jus-
tice Quigley followed an
emerging line of cases that
establish that a party seeking to
prove certification must put for-
ward evidence that there is a
“real and subsisting group of
persons” interested in having
their action tried as a class pro-
ceeding. In this case, there was
no evidence that anyone other
than Nadolny wished to pursue a
claim against the region. 

To the contrary, the region
f iled evidence that supported a
f inding that she was the only
one. The judge found that there
would be no judicial economy in
“invoking complex class action

machinery in a case involving a
single known plaintiff, particu-
larly one who presents the court
with such a modest claim.”

As well as conf irming the
need for cogent evidence sup-
porting a bid for certif ication,
this decision underscores the
importance of developing a class
action roadmap from the outset
of the litigation. Counsel
seeking to have an action certi-
f ied must ensure that the facts
and allegations pleaded in the
statement of claim are capable of
supporting the action being tried
as a class proceeding. 

In Nadolny, the statement of
claim alleged a breach of an
implied contractual term, some-
thing the courts have repeatedly
found cannot be proven on a
class-wide basis owing to the
individual nature of the steps
involved in determining whether
a term ought to be implied.
Nadolny’s statement of claim
also put all of the communica-
tions between each retiree and
the region in issue, something
which could not be addressed
without individual inquiries.
Both of these factors were cited
by Justice Quigley as weighing
against certification. 

Justice Quigley stepped into
the shoes of the trial judge, not

to consider the merits of the
action, but to envision how a
common issues trial would
unfold if the action was certi-
f ied. In doing so, he recognized
the unfairness that would result
to the region if Nadolny’s evi-
dence was extrapolated across
the class without a proper factual
foundation. The decision rejects
the “certify now, worry later”
approach to certification. 

A party seeking to have an
action move forward as a class
proceeding must prove all ele-
ments of the s. 5(1) certification
test through proper evidence
f iled in support of the motion.
Nadolny emphasizes the impor-
tant “gatekeeper” role that the
judge hearing the motion has —
to decide this procedural motion
based on the evidence actually
before him or her, and not permit
a party to “transcend the
threshold of commonality” by
calling upon the court to make
unfounded assumptions. �
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Although the traditional
approach to causation has been the
“but for” test, decisions like Cook
illustrate the need for the alternative
“material contribution” test in some
circumstances. As recently clarified
in Resurfice Corp. v. Hanke, [2007]
1 S.C.R. 333, the latter test will
apply only when it is both impos-
sible for the plaintiff to prove that the
defendant’s negligence caused the
plaintiff’s injury using the “but for”
test and when it is clear that the
defendant breached a duty of care
owed to the plaintiff and thereby
exposed the plaintiff to an unreason-
able risk of injury. The decision in
Cook could not have been reached
using the “but for” test.

Slocan Forest Products Ltd. v.
Trapper Enterprises Ltd., [2009]
B.C.J. No. 1728 illustrates some of
these difficulties. Slocan arose from
a massive propane explosion that
leveled a logging camp. 

Although it was clear that the
likely ignition source for the propane
explosion was a pilot light in a
kitchen, the surviving physical evi-
dence was not determinative of the
source of the propane that leaked
before ignition, and the experts
retained by the parties disagreed on
the sequence of events. 

Examination of the gas lines
showed several leaks, but most of
them were caused by the explo-
sion and none could be identified
as the source of escaping propane
before the explosion. 

The plaintiff camp owner argued
that employees of the camp manager
were negligent in parking a front-
end loader with its bucket elevated
over part of the propane lines (a line
splitter called the “Christmas tree”)
and that renovators hired by the
camp manager were negligent for
not shutting off the propane lines
before commencing work. 

Justice McEwan discussed cau-
sation and the “but for” and “mate-
rial contribution” tests and con-
cluded that, although he could not
make a positive finding as to the
exact sequence of events, he did not
have to go beyond the “but for” test
to decide that the renovators’ failure
to fully shut off the propane, if it
was negligent, was negligence
without a material consequence. It
was therefore outside the “but for”
chain of causation. 

On the other hand, the judge
accepted that the front-end loader’s
bucket had been left extended over
the “Christmas tree,” a clearly fore-
seeable hazard to those familiar with
hydraulic equipment, including the
employees of the camp manager.
Therefore, the camp manager was

found liable for the $2.2 million cost
of replacing the camp.

In Condominium Corporation
No. 7921945 v. Cochrane, [2004]
A.J. No. 16, both the defendant and
another person disposed of ciga-
rettes near a townhouse that subse-
quently caught fire and was dam-
aged. There was controversy as to
the exact point of origin due to fire
damage and also due to the fact that
portions of a wall had been removed
by firefighters. Although the facts
were somewhat similar to those in
Cook, since both smokers admitted
disposing of cigarettes but it could
not be proven conclusively which
one caused the fire, the court deter-
mined that it was unlikely that the
defendant’s cigarette was the cause
since he had taken more steps to
extinguish his cigarette than the
other person, and the case against
him was dismissed.

These decisions illustrate both
the difficulties inherent in proving
causation in fire loss cases and the
common-sense approach that courts
have taken in dealing with them. �
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