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INFORMATION DISCLOSURE IN THE PRACTICE OF SOCIAL WORK

SteveVSchenke



INTRODUCTION

This paper discusses the topic of information disclosure in the
practice of social work. The motivation for this paper‘comes from the
writer's limited expérience in the practice of social work wherein he
observed that several of his céileagues.had the following attitudes
and beliefs regarding the disclosure of client infbrmation:

a) It is acceptable for a social worker to release client
infoimation to another agency involved in the care of the client
without the authorization of the ciient, so-long as.the social worker

believed that the agency requesting the information was legitimate

‘and would in turn treat the information as "confidential™.

b) A client cannot be properiy and effectively helped if there
is not a free exchange of information béfween all the agencies‘involved
with the client, regardless of whether the ciient has expressly
consented to such exchanges. The notion hére is that any breach or
invasion of the client's privacy is-jusfified because such breach or
invasion is in the client's best interests.

c) When a client enters'intb'a.helping rélationship with a
social worker, he has waived his right to privacy and confidentiality.
Although this statement is true.to a limited extent, it cannot be
accepted as a blanket justifipation for all disclosures of ciient
information. The writer is of the opiﬁion that a client may waive
his'right to privacy in a 1iﬁited manner when he enters into a helping
relationship, however, he does'so‘only in exchange for assurances of
confidentiality. | |

The concerns of the writer are the potential abuse thaf.can be

made of client information. A social worker has a great deal of power

over an individual, and at present there are very few guarantees that
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this power will be eiercised for the client's beﬁgfit.

It is important to stress that the above comments are directed .
at oﬁly a small miﬁority of social workers. The writer is convinced
that any breaches of privacy and.confidentiality stem from a lack of
awareness of the légal_guidelines, rather than an intentional disregard
for client privacy. In fact, in a recent study by Swoboda et al. in
Nebraska; it was fquﬁd that out of,a group of social workers, psychiatrists
and pSycho;ogists, the ;ociai.wquers had the greatest understanding of
the law_reiating to priyileged_communi;ations and child abuse reporting
laws.l (These tdpics'afé diScuséed in this paper.)

The purpose of this paper is to‘providé guidelines_for the practicing
social worker in Ontario Concerning the disclosure of client information.
The majority of guidelines in this papér aré directed at the éaseg‘
worker, i.e., the 59cial worker in a family serviqe, child welfare,
public welfare, brobation or paroie, or residential treatmeqt centre
programmé.

This paper is divided into twb majér sectibnsk .The first
section discusses the waYQ in which a social worker may legitimately
disclose client iﬁformation. The secoﬂd sectioﬁ discusses the liabilities
a social worker may.inéur for an ﬁﬁaqthqrized disclosure of client
information. ‘-

For thg purposes of this papei, the term "client information"
refers to informatidn thﬁt_concérn; a pafticular person and is unique
to that‘persén (as opposed to infqrmation that could be about any p_erson).2
The term "disclosure" refers to the release or transmittal of client

information, whether orally or by written record.



SECTION i

There are two ways in which a social worker may legitimately
disclose client information: with the consent of the client; and in
certain circumstances, without the consent of the client. A social
worker may (or must) disclose client information without the consent
of the client if the disclosure is:

a) ' made pursuant to a statute; or

b) court ordered.

In regards to disclosures made pursuant to a statute, the statute
may mandate the social worker to disclose information, or the
statute may authorize fhe social wérker to disclose information.

If one were to illustrate the circumstances under which client
information could be disclosed, the following flow chart woﬁld Tesult:

1) Can or must the disclosufe be made pursuant to a statute?
| Is the disclosure (a) mandated by statute; or
(b) éuthorizéd by statute

2) Has the disclosure been ordered by a court of competent

| jurisdiction? |

3) If the disclosure the social worker desires to make does

not fall within (1) or (2) above, has the client consented
to the disclosure?

This section of the paper discusses the means by which a social
worker may or must disclose information concerning a client. The

section begins with (1) in the flow chart and proceeds down to (3).

I Disclosure of Client Information Without the Consent of fhe Client

In the situations discussed under this heading, it is not a legal

requirement that the social worker obtain the consent of the client



or individual authorized to consent to the disclosure of information

on behalf of the client before the disclosure is made. As a matter of

law, with the exception of the doctrine of privilege, the facf thatr

a clignt or individual authorized to consent to a disclosure on the
client's behalf has not done so, is not the determinative factor in
deciding whether the social worker may or must disclose client information.

1) Disclosure Made Pursuant to Statute

(A} Disclosure Mandafed by Statute

The term "disclosure mandated by statute' is used in

this section to denote the following two situations:

(a) 1legislation that requires a social worker to
report information to a legal entity onée that information.comes
to his attention; or |

(b) legislation that requires a social worker to
report information to é legal entity upon the request of that
entity.

The statutes that fall within the term "disclosure mandated by
statute" can be divided info four categories as follows:

(1) Statutes that require discloﬁure of recﬁrds to inspectors
or investigative bodies:

THE CORONER'S ACT, R.S.0. 1980, c. 93, s. 16(2)(b) authorizes a

coroner when carrying out an investigation (not an inquest) to inspect
information contained in any records.. Section 55 provides a pénalty
for hindering, obstructing or refusing to.furnish information to a
coroner of a fine of not more than §$1,000 and a .term of imprisomment
for not more than six months. |

THE MENTAIL HEALTH ACT, R.S.0. 1980, c. 262, section 5(2) authorizes

advisory officers to inspect records and other documents relating to
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patients. Section 64 provides a penalty for refusing to allow an
advisory officer to inspect of a fine of not more than $10,000.

THE_MINISTRY OF CORRECTIONAL SERVICES ACT, R.S.O. 1980, c. 275,

section 22 authorizes inspectors to inspect information in connection
with the administration of the act. Refusal to furnish an inspector
with information may lead to dismissal.

THE _OCCUPATIONAL HEALTH AND SAFETY ACT, R.S.0. 1980, c. 321,

section 28(1)(c) authorizes an inspector under the act to require the
production of any document, record or report. Section 37(1) provides a
penalty for breach of that section of a fine of not more than $25,000
énd a term of imprisonment not more than 12 months.

THE PRIVATE HOSPITALS ACT R.5.0., 1980, c. 389, section 23 authorizes

1nspectors under the act to 1nspect records. Section 26 provides a
penalty of breach of that section of a fine between $25 - $s500.

Séction 4(4) (¢) of Regulation 865 made under THE PUBLIC HOSPITALS ACT,

R.5.0. 1980, c. 410 authorizes the College of Physicians and Surgeons of
Ontario to inspect and receive information from medical records.

Section 27 provides a penalty for breach of that section of a fine
between $25 - $500. It is important to note that section 38(1)(c) of
Regulation 865 def1nes a medical record as including a famlly history of
the patient. Given that it is likely that a social worker would complete
a social history; the social worker's record would be subsumed under the
medical record, and therefore governed by the provisions relating to
medical records,

THE WORKMEN'S COMPENSATION ACT, R.S.O. 1980, c. 539, section 53

authorizes the Board to require any person having the care of an employee
to furnish reports to the Board as may be requested by the Board in

respect of such employee.
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(2) Statutes that require records to be handed over to the
relevant Minist;y upon the revocation of a licence to operate a facility:

THE CHILDREN'S RESIDENTIAL SERVICES ACT, R.S.0. 1980, c. 71, section

13(3).

THE NURSING HOMES ACT R.S5.0, 1980, c. 320, section 12(3). Sect1on

19 provides a penalty for breach of that section of a fine not more than
$2,000.

(3) If a social workef is the adﬁinistréfor or superintendant of a
facility, he will be réquired to report the death of a resident of the
faclllty in whlch he is the admlnlstrator or superlntendant to the
coroner as per the follow1ng statutes

Section 12 of Regulation 95 made under THE CHARITABLE INSTITUTIONS

ACT, R.S.0. 1980, c. 64.

Section 11 of Régulation.gs made under THE CHILDREN'S INSTITUTiONS
ACT, R.S.0, 1980, c. 67.

Section 5(t) of Regulatlon 502 made under THE HOMES FOR THE AGED

AND REST HOMES ACT, R.S.0. 1980, c. 203.

Section 77 of Regulation 690 made under THE NURSING HOMES ACT

R.S5.0. 1980, c¢. 320. Section 19 provldes a penalty for breach of that

section of a fine not more than $2 000

Section 22 of Regulation 937 made under THE TRAINING SCHOOLS ACT
R.S.0. 1980, c. 508.
(4) Statutes that require Mother" information to be reported:

THE CHILD WELFARE ACT, R.S5.0. 1980, c. 66, section 49 places a duty

on social workers to report the suspected abuse of a child to the
Children's Aid Societ}. Section 94(f)(iii) provides a penalty for breach

of that section of a fine not more than $1,000. Section 52(2)



provides that verified information of suspected abuse
reported to the Children's Aid Society under section 49 is
to be reported to the Director,

THE CORONER'S ACT, R.S5.0. 1980, c. 93, section 10

places a duty on a social worker to report the death of an
individual under the listed circumstances. Section 55 provides
a penalty for breach of that section of a fine not more than
$1,000 and 6 months imprisonment.

THE MINISTRY OF CORRECTIONAL SERVICES ACT, R.S.0. 1980,

c. 275, section 37 requires every person having information
relevant to the suitability_of‘an‘inmate to be paroled to
report that information to the Parole Board when requested
to do so.

THE PRIVATE SANITARIA ACT, R.S.0. 1980, c. 391, section 42

provides that, if a social worker is a member of the Board
of a Private Sanitarium, he is required to indicate if a
particular person is detained in a Sanitarium upon the request
of any person.

Section 9(1) of Regulation 836 made under THE PUBLIC

HEALTH ACT, R.S.0. 1980, c. 409 requires a social worker, if

he is in charge of a child, to report to the medical officer
of health, if the eyes of the chiid become reddened, inflamed
or swollen. - Section 150(2) provides a penalty for breach of
that section of a fine not'ﬁbré than $2,000 and 6 months
imprisonment.

THE VITAL STATISTICS ACT, R.S.0. 1980, c. 524, section 11

places a duty on a social worker to report information to

the Registrar regarding a new born child found deserted.



Section 54 provides a penalty for breach of that section of
a fine of not more than §$100.

THE STATISTICS ACT, S§.C. 1970-71-72, c. 15, section 12

authorizes the chief statisticiaﬁ OoTr any person authorized
by him to have access to records relevant to the objects of
the act. Section 30 provides a penalty for breach of that
section of a fine not more than $1,000 and six months

imprisonment.

(B) Disclosure Authorized By Statute -

Certain existing statutes authorize a social worker or
other individual to disclose client information collected by
a social worker without the apparent consent of the client
or person autﬂorized to consent to such a disclosure on
behalf of the client. 1In the statutes listed below there
appears to be a certain degree of discretion vested in
the social worker or other individual to disclose or
not disclose information. This discretion is however
subject to the caveat that if there is a contract between
the social worker and client containing express provisions
regarding the confidentiality of client information, the
térms of the contract will govern.

THE CHILD WELFARE- ACT, R.S$.0. 1980, c. 66, section

52(6) permits the Director or persons authorized by him
to disclose information maintained in the abuse registry

to:



a) a coroner
b) a medical practitioner
c) a police officer pursuant to an investigation

under The Coroner's Act

d) the 0fficial Guardian

e) the Ministry

f) the Society

g) a Children's Aid Society outside Ontario

h) a person providing services or treatment
in bona fide research to inspect information
in the abuse registry with the written
approval of the Director.

THE EDUCATION ACT, R.S5.0. 1980, c. 129, section 237(10)

permits the contents of a pupil's record to be reported to
any person as may be required in the performance of his
duties, It is unclear to the writer as to whether the
phrase '"his duties'" refers to the person who has knowledge
of the record or to the person who wishes to obtain the
record. It is also unclear Qhether this section gives the
record ﬁolder discretion to disclose or not disclose the

record,

THE MENTAL HEALTH ACT, R.S.0. 1980, c¢. 262: 1If a person
has been charged with a criminal offénce and appears to
suffer from a mental disorder, a judge may order that
person to attend a psychiatric facility for examination
(section 15 and‘16). Section 18 authorizes the senior

physician to report any information compiled by the



psychiatric facility to any person where in the opinion of
the senior physician, it is in the best interests of a
person who has been ordered to attend a psychiatric facilty
for examination.

Section 29(3) permits the officer in charge of a psychiatric

facility to disclose the clinical record to:

d) another health‘facility that is currently involved
in theé direct health care of the patient;

e) a person currently involved in thé direct health
care of the patient in a health facility where
delay in obtaining the consent of the patient or

- nearest relative would endanger the life, a limb
or a vital organ of the patient,

£) researchers.

Section 49(6) of Regulatioﬁ 865 made undexr THE PUBLIC

HOSPITALS ACT, R.S.0. 1980, c. 410 permits the board

to allow another hospital or researcher to inspect and
receive information from a medical record.

- THE VENEREAL DISEASES PREVENTION ACT, R.S.0. 1980, c.

521, section 13 indicates that if a social worker has knowledge
that a person was dealt with under the act, he may report

that knowledge to a medical officer, physician or superintendant
~or head of any place of detention,

THE CANADIAN HUMAN RIGHTS ACT, S.C. 1976-77, c. 33

section 52(2) provides that any information given by an individual
to the federal government can be made available for a derivative
use (a use of the information that is not inconsistent for

which it was compiled) without the consent of the individual.
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2} Court Ordered Disclosure

The courts> have power to order the disclosure of
client information within the knowledge or possession of a
~social worker by the following means:

In civil ﬁatters, a social worker may be involved
in the proceedings in‘one of two ways. He may be a party
to the action, or he may be subpoenaed by one-of the parties
to the action.

If the social worker is a party to the action, for
example, he is being sued for some ﬁrongful act he is alleged
to have committed, the party suiﬁg the social worker may attempt
to obtain information within the knbwledge of the social worker
by the following means, First, the other party may require the
social’woiker to pioduce documents that the social worker had
or has in his possession relating to any matters in question
in the action.? Second, the social worker may.be required to
give evidence in the'proceedings. In civil actions a party
may give evidence at two stages: on-orai examination for
discovery and at trial, On oral examination for discovery
each party can éxamine the other_pafty to find out what case
he will have to meet at trial.d

If a social worker is not a party to the action,
he may become involved in one of two ways. First, any party
to the action may compel the social worker to produce any
documents he has that are relevant to the issues before the
court,® Second, a social workef'may be subpoenaed and
required to give evidence at the'trial.7

In criminal matters, a social worker, assuming
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he is not the accused, can be subpoenaed by the.Crown Attorney
or accused and required‘to give oral-evidence et‘a preliﬁinary
hearing and at trial.S If there:ere documents in the,posseesion
of a social worker which may afford evidence with respect to
the commission of an offence, those documents-can bedeeized
by a police officer pureuant to a search warrant issued:by a
Justice of the Peace.S

Io addition to rhe ebove'mefhods'of obtaining information'
in the possession of.knowledge of a socdal worker, the following
statutes provide for court ordered disclosure of client information:

THE CHILD WELFARE ACT, R.S.0. 1980, c. 66. section 50

provides that a court may order eny person to disclose documents
that are relevant to. determlne whether abuse has or is llkely |
to be 1nf11cted on a child. 1In considering whether te order
‘dlsclosure under this sectlon,,the court must consider the

factors under THE MENTAL HEALTH ACT19 and as well the health

and safety of the chlld Hence there is an addltlonal element

.under THE CHILD WELFARE ACT which 15 not present under

THE MENTAL HEALTH ACT. 11

THE FAMILY LAW REFORM ACT, R.S.0. 1980, c. 152, section 26 provides

that for the purpose of bringing an application for support,
custody, or access, or to enforce such an action, the tourt may
order any person or public agency to provide the court with the

whereabouts of the respondent,

THE MENTAL HEALTH ACT, R.S.0. 1980, c. 262, section 29(5)
provides that the clinical record of a patient shall be disclosed
pursuant to a Court order or subpoena

Sectlon 49(2) of. Regulatlon 865 made under THE PUBLIC




HOSPITALS ACT, R.S.O. 1980, c. 410 provides that medical records

may be released to a person with a process.,

Given that the courts have such broad powers to order
the production of documents or to compel a social worker to
give evidence in a proceeding, the next issue to be considered
is the steps; if any, that may be invoked by a client who
wishes to prevent a social worker from producing documents
or giving evidence concerning him.

The right to withhold relevant, reliable and trustworthy
evidence from a court would deprive both an opponent and the
court of available facts relevant to an issue, and would create
a risk that justice may not be done.l2 However, a client may
withhold such information from the court on the grbund that
it is privileged. As Elder has stated:

+..""privilege'" reflects a policy decision that the

protection of confidential disclosures is of greater

importance than having fact finding bodies and the
general public gain the protected knowledge. Privi-
leges inherently cut off sources of testimony on
potentially relevant facts, and become less justifiable
as the excluded evidence more closely relates to

the centre of controversy.l3

It is important to distinguish between the doctrine of
privilege and confidentiality:

Confidentiality refers to the duty to keep secret

information obtained while acting in a professional

capacity; privilege exists when, by general law or
express legislation, such information may not be
disclosed in a legal proceeding without the client's

or a patient's prior consent.!

Lord Diplock in D v. National Society for the Preventicn

of Cruelty to Children made the following comments regarding these

two doctrines:
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The fact that information has been communicated

by one person to another in confidence, however, is

not of itself a sufficient ground for protectlng

from disclosure in a Court of law the nature of the
information,..if... these matters would assist the
court to ascertain facts which are relevant to an issue
upon which it is adjudicating... The private promise
of confidentiality must yield to the general public
interest that in the admlnlstratlon of justice truth
will out, unless by reason of the character of the
information, or the relationship of the recipient of
the information to the informant, a more important public
interest is served by protecting the information from
disclosure in a court of law.

Therefore, in brief, privilege is a rule of evidence law
that provides an individual with the right to withhold evidence
in a court. The privilege belongs to the client, mnot the
social worker, and only the glien; éan waive it. A client will
be deemed to have waived his privilege when he puts his own
‘mental condition in issue at trial; when a mental examination
is ordered by the court; or in pfoceedings against a therapist.
The one exception to the rule that only a client can waive the

privilege is that created under The Child Welfare Act which requires

a social worker to report information cdncerning child abuse

‘notwiths tanding that the information is privileged.16
Confidentiality on the other hand, refers to a standard of

conduct that obligates the social workér not to disclose

‘information.obtained in confidence. (The common law actioh

for breach of confidence is considered in section II of this

.' paper).

There are three basic types of privileges in Canada

"which may arise by the commonklaw or by'statute. 'Tﬁey ére

as follows:
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1. Topic privilege; examples of this are that a voter does
net have to disclose how he voted; or a juror cannot disclose
deliberations of the juryl7,
2, Privilege based on a relationship; examples of this are the
common law privilege afforded to the solicitor-client relation-
ship; or the statutory privilege between husband and wife,18
3. Crown or State privilege.
It is fairly obivious that "topic privileges" will not be relevant
to the practice of social work.
The privilege afforded to the solicitor-client relationship is
relevant to the practice of social work. This privilege has two aspects
to it. The first aspect, which is not relevant to the practice of social work
is :that any communications made between a solicitor and client are pri#ileged'
whether or not made in reiation to litigation, if they are confidential and are
made by or to a legal advisor in his professional capacity for the purpose
of rendering legal advice or assistance, 19 Second, any communications
by a third party with the client or solicitor are privileged if brought
into existence for the purpose of litigation actual or contemplated.20 Thus
if a client consults a solicitor, and if the solicitor, before trial and
in contemplation of litigation refers the client to a social worker for an
assessment (assuming the assessment may be relevant to the litigation),
any communications between the social worker and client, or any reports
prepared by the social worker in conjunction with that assessment are
privileged. It is again important to stress that this information is
protected not because of the doctrine of confidentiality or social work

ethics but because the comnunication falls under the solicitor-client
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privilege.zi‘ If the sdcial.worker‘prodﬁces'an unfavourable assessment,
his findings cannot be introduced as evidehce in court unless the client
has waived the privilege.

If an individual makes an application under section 26 of The Family

Law Reform Act,22 (referred to earlier) a sblicitor cannot refuse to provide

the information on the ground that it is subjeéct to the solicitor-client

privilege.23 I
The third type of pfivilege referred to above, Crown or State

privilege is also relevant to the practice of social work., . In D. v.

——

National Society for the Prevention of Cruelty to Children, the N.S.P.C.C.

was not required to disclose in a court of law the name of a complainant

who informed them of the potential‘abuse of a child.,?4 The mame of the
complainant was protected by an application of the privilege that is
afforded to police informants. This privilege provides that the identity
of police informers is not to be ﬁisclosed unless it is necessary to show
that an accusgd was innocent of the offence in a criminal charge. This
case has Tecently been accepted in Canada.25
In addition to the three basic types of privilege discussed above,

there are several additional privileges created by statute which are relevant

to the practice of social work.

1) THE DIVORCE ACT, R.S.C. 1970, C. D-8, s. 21(2) indicates that -

any communications made by the parties to a divorce suit to an individual

endeavouring to assist in their reconciliation are not admissable in

~ any legal proceedings. Tﬁis section has been interpreted in two different
ways by the courts. Several cases have indicated that it is not a

genera] statutory rule of evidence applicable to all endeavours to assist

the parties to a marriage with a view to their possible reconciliation,
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but rather the privilege is limited to endeavours following the nomination

of a marriage counsellor under section 8(1)(b) of The Divorce Act.26 On

the other hand, several cases have ruled that the pritilege applies
notwithstanding that the counsellor has not been appointed under section
8(1)(b).27 This line of reasoning is more compelling to the writer as

it could be argued that the privilege created under The Divorce Act is an

extension of the privilege attaching to communications made "without
prejudice'. "Without Prejudice" communications are those made in an effort
to promote settlements between the parties and are not admissible in

evidence in the event that a settlement is not reached,

2) THE WORKMAN'S COMPENSATION ACT, R.S.0. 1980, C. 539, s, 103

provides that reports submitted to the Board are mivileged and can only

be used for the Board. A similar provision is found in THE_STATISTICS ACT,
S§.C. 1970-71-72, c¢. 15, s. 17 which étates that returns made to Statistics

Canada are privileged.

3) THE EDUCATION ACT, R.S.0. 1980, c. 129, s. 237(2) and (9)
indicates that the pupil record is privileged, except for use in disciplinary

proceedings (237(13)).

4) THE MENTAL HEALTH ACT, R.S.O; 1980, c, 262, 5. 29 creates two
potential bérs to the admissibility of evidence in_a cqurt. First,
subsection .29(6) provides that if the attending physician states that
disclosure or transmittal of.the‘clinical record is (a) likely to result
in harm to the treatmeﬁt or recovery of the patient; or (b) is likely to
result in injury to fhe mental condition of or bodily harm to a third
person, the‘blinical record is nof to be disclosed or ordered to be pro-
duced by a court uﬁtil a hearing is held under subsection 29(7). According

to the unreported case of Catholic Children's Aid Society of Metropolitan Toronto
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v. J.S. and J.S. the hearing under section 29(7) involves two 'sta.ées.z'8
First, the physieian must satisfy'tne court fhat disclosure of the clinieal
" record is likely to produee‘one of thesoonditions described above. If;
that test is not met, then disclosure wiil be ordefed. If that test is
met, then the‘party subpoeénsing-the reeord must satisfy the coort thatm
its disclosure is essent1a1 in the 1nterests of justice, |

Thomson, J. has stated that subsectlons 29(6) and (7) go well beyond
the traditional doctrine of pr1v11ege,because with most pr1v11eges, the
person for whose benefit it enists is1entitied to_waive.ilt.z'9 Under
subsections 29(6) and (7) the petient nay want tne diseiosure but the
physician may prohibit it. |

The second evidentiary.bar.oreated'by section 29 is found in
subsection 29(9) whlch prohlblts dlsclosure by a person in any action or
proceeding of any knowledge or 1nformat10n in respect of a patient unless
“the consent of the person authorized to consent to such a discloure is
obtained. If such consent cannot be obtained, then disclosure may not-
withstanding that st111 be made, if it is essentlal in the interests of
justice. This subsection appears to create a quallfled privilege for

~all those employed in a psychiatric facility.30

Until the Supreme Court of Canada decision in Slavutych v. Baker

et al.3l it could be stated with a fair degree of certainty, with a few
-isolated exceptions, that if an individual could not £it himself within
.one of the above privileges, none could be claimed. The reasons for this

are the cases of Wheeler v. Le Marchant32 and The Queen v. Wray33 In

Wheeler, it was stated that the only pr1v1lege that would be afforded to

a confidential relationship was that between the solicitor and cllent,
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In Wray, the court stated that if evidence is relevant to the issue before
the court, the trial judge has no discretion to exclude it unless its
admissibility is tenuous and its probative value in relation to the main
issue would be trifling and the evidence would be gravely prejudicial to the
party who it was to be used against,

Thus, in the case of Robson v. Robson,34 a social worker from the

John Howard Society was required to disclose to the court‘his assessment

of a husband and wife who were engaged in a custody dispute over their
child. The social worker was required to disclose that information despite
the fact that he claimed it would be contrary to public policy for him

to do so. In The Queen v. Burgess:”_5 a confession by an accused to a

psychiatric social worker was held to be admissible despite the claim by

the accused that his communications with the social worker were privileged.
Despite these cases, there héve been several isolated lower court

decisions that refused to admit relevant evidence on the ground that to

do so would be contrary to public policy,

In Re Kryschuk and Zulynik36 the issue before the court was whether

the Respondent was the father of a child. The Respondent had made statements
to a social worker that were relevant to that issue, however, the social
worker was not allowed to disclose those statemehts because (a) that evidence
would have been hear;ay; and (b) the communications with the social worker
were privileged.

In Shakotko v. Shakotko and Wil-liamson37 Grant, J. held that

communications between spouses and a marriage counsellor were privileged and
to be protected on the grounds of public policy. The public policy to
be furthered was the prevention of marital breakdown.

Several other cases have also created a privilege based on relationship:
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G. v. QL_psychiatrist as a marriage counsellor énd s’pouses;38 Dembie

v. Dembie - psychiatrist and patient;39 Carter v. Carter - physician
and medical records containing information regarding the venereal disease
of patient;40 The Queen v. Hawke - psychiatrist and patient in criminal

. 41
proceedings,

As indicated earlier, the case of Slavutych v. Baker has had a

significant impact on the &octrines of confidentiality and privilege.42
In the Slavutych case, The University of Alberta asked a professor for
his confidential opinion upon a colleague who had applied for tenure.
Slavutych furnished his opinion on the basis that‘it would be kept-
confidential, but then proceedings to discharge him were commenced due
to the severe language he had used concerning his colléague. In the
dismissal proceedings before an arbitiator, the University attempted to
introduce into evidence the confidential tenure form that Slavutych had
completed,

Spence, J., in speaking for the Supreme Court of Canada, held that the
documents were not admissible intc evidence because they were confidential
and could not be used against their maker, Thé University,_which pfomised
éonfidentiality, was not allowed to renege on that promise and breach the
confidence, - |

| McLachlin has indicated, in her commentary on the case, that all
'éuthorities except Slayutych do not support the proposition that a statement
given in confidence ‘cannot be compelled to be disclosed in evidence if
otherwise admissible.43. Past cases have indicated. that.the public interest

iﬂ the administration of justice is taken to outweigh the private underétanding
éf confidence. Arvay has sfated that the result‘ of the case is that a
privilege would be conferred on a communication-on the sole basis that it

was made in confidence.44 The doctrine of confidence has however, traditionally
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been used to restrain a person from breaching a confidence in an out of
court situation.

Even post-Slavutych cases have been reluctant to create a privilege
based on confidentiality alone.45 Laskin, C.J. in a 1982 Supreme Court
of Canada decision noted the following in regards to Slavutych:

It is recognized that merely because information is
confidential does not ordinarily preclude its discloe
sure inevidence when commanded in a judicial proceeding
in which it is relevant...The recent judgment of this
Court in Slavutych shows that confidence may be pro-

 tected by d?nying-rezgrt to information against the
person providing it.

In Slavutych, the court made several obiter comments regarding the
doctrine of privilege. In those comments, the court indicated that a new
class of privileged coﬁmunications could result if the four fundamental
conditions established by Wigmore47 were satisfied. The conditions are:

1) The communiqations must originate in a confidence that they will

not be qisclosed;

2) Confidentiality must be essential to the full and satisfactory

maintenance of the relationship;.

3) . The relation must be one which in the opinion of the community

ought to be fostered sedulously; and

4} The injury that might inurelto the relation by the communication's

disclosure must be greater than the benefit thereby gained for the
correct disposal of the litigation.

Although only obiter, the Court in Slavutych held that the four
conditions were met and therefore the tenure form could be excluded because
it was privileged,

According to commentators, the court in Slavutych appears to have

confused the doctrine of privilege and the doctrine of confidentiality.4$
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As indicated earlier, the result of the case appears to be that if a
communication was made in confidence that would confer a privilege on

the communication. Even Wigmore, who created the above test stated: "In
general then, the mere fact that the communication was made in express
confidence or on the implied understénding of a confidential relatibn does
not create a privilege,"49

Whatever the criticisms of the cése are, it is clear that the courts

have since Slavutych accepted the Wigmore test. For example, in Solicitor

General of Canada et al., v. Royal Commission of Inquiry into Confidentiality

of Health Records in Ontario et al.. Laskin, C.J. stated:

This Court, speaking through Spence, J. in the Slavutych
case, was of the opinion that the four fold test pro-
. pounded in 8 Wigmore Evidence para 2285 p. 527 (McNaughton
rev. 1961), provided a satisfactory guide for the recog-
nition of a claim of privilege,50
The Wigmore test has been applied in a number of lower court decisions
since the Slavutych case. It is important to briefly review several of
these cases in order to attempt to predict whether the social worker-client
relationship will satisfy the test and thus confer a privilege on

‘communications made in the context of that relationship.

In The Queen v. Littlechild,’’ Littlechild applied for legal aid

in order to obtain counsel in criminal offences he was charged with. 1In

- his application for legal aid, Littlechild waived his solicitor-client
privilege. However, Laycroft, J,A. held that any communications between
Littlechild and his interviewer at legal aid were inadmiséible in evidence
- ‘because the conditions in the Wigmore test were satisfied and therefore
the communications were privileged. In regards to the fourth condition
in the Wigmore test the Court noted that the legal system could not

- function without this privilege.
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In Smith et al. v. Royal Columbian Hospital, Feldman and Kennedy,52 the

Credentials Committee of a hospital made inquiries into the suitability

of a physician to become a staff member. A report of the Committee was
subsequently produced for the hospital board. In subsequent proceedings
by Smith (the applicant) against the hospital, due to the fact that he

was denied employment, the board refused to disclose the document submitted
to it by the Committee on the ground that it was privileged. The court
held that the document was privileged as the conditions in the Wigmore

test had been-satisfied. In regards to the fourth condition of the Wigmore
test, the court stated that it was important to protect the relationship
between the Committee and its "advisors". To do otherwise might injure

the public because the screening of the Committee might not be adequate
due to the fact that "advisorsf might not make full and frank disclosures
to the Committee regarding the suitability of potential staff physicians,

A similar result was reached in Re University of Guelph and

Canadian Association of University Teachers et al.>3 where the court

held that the inquiries of a university committee regarding tenure,

merit increwents or promotion of faculty members were privileged. The
court stated that the effective working of '"the system" required that any
communications with the committee be privileged.

In Alberta Human Rights Commission v. Alberta Blue Cross Plan®4 a

complaint of sex discrimination was made by an employee under The

Individual's Rights Protection Act?® 1In response to the complaint, the

Human Rights Commission attempted to obtain disclosure of personnel records
from the complainant's employer. The employer refused to release the

records, The court held that the records were privileged as the Wigmore
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test had been satisfied. In regards td'fﬂe fourth condition of the
test, the court held that the injury to labour relations would bé‘great
if such personnel documents were released.

To date in Canada there have been no reported cases where the
Wigmore tést has been applied to the social worker-client“relétionship,
or any similar helping relationship. It is important to address the
issue of whether the doctrine of privilegé would be;beneficialwto the
social worker-client rélatiénship. According to Gféén and Richardson,’
the social worker-client relationship should be privileged becaﬁse‘
total confidentiality is a prerequisite to establishing the necessary
‘'relationship with a client.56

If the social worker-client relationship is privileged, it is
important to stress that it is the client's privilege, i.e., only'he can
waive it. This may create " a dilemma for the social worker, as it is
foresceable that there willrbe as many situations where the social -
worker will want to disclose client informétion despite the fact that
the client has not waived the privilege, as there will be situations
where both the social worker and client will not want the information to
be disclosed. The U.S. courts have on many occasions applied the Wigmore
test to the social worker-client relationship ana have dealt with the
dilemma presented above. These cases are discussed below.-

If the social worker-client relationship is to be privileged, the
four conditions of the Wigmore test must be satisfied. |

In regards to the first condition of the Wigmore test, no one
would make revelations of a private nature to a social worker without

" the expectation that they would be held in confidence.57



- 25

In regards to the second conditionof the test, Rozovsky and Akhtar
have stated that it would have a ''chilling effect on the flow of comm-
unication” if the social worker had to say to his client "Whatever you
say to me is confidential, unless I am summoned by a court. In that case
everything you tell me will have to come out in court."58 It would
seem fairly obvious that if the relationship is to be of benefit to the
client, there must be a free and complete exchange of information between
fhe social worker and client, |

In regards to the third conditioﬁ, given that social workers do
pérform a helping function in society,.it is not hard to argue that the
relatiohship should be fostered.59

The fourth condition of the test is the most difficult to establish
in regards to the sociai worker-client felationship. It is fairly clear
that if a soci#l worker is forced to disclose client information without
the client's-consent, that that social worker-client relationship will

be destroyed. However, as Blyn, J., in the New York State case of

Yaron v. Yaron stated, it is equally important to assess the effect of
the disclosure on the general reldtionship between all social workers
and their clients.60 As was aptly stated:

How can such persms have faith in this process if they

become aware that some court can subsequently find that

the confidence in which such feelings were revealed can

be betrayed?6l :

In view of the Canadian cases discussed above that have applied

the Wigmore test, in order for the social worker-client relationship to
meet the fourth condition of the test; it would have to be argued that

by affording a privilege to that relationship one is protecting a "system'.

It could be argued that "the system" in the context of the practice of
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social work is the process whereby cliehts:seek.out social workers_for ,
.service, or vice versa, and subsequent}y engage in a helping relationship.

As indicated above, it is instructive to look at the U.S. cases to
see how they have dealt with the foupth condition of the Wigmore test in
regards to the social worker-client relatiopship. It is clear from an
analysis of the U.S. cases that the gppligation of the doctrine of
privilege té the social workerfclieﬁt relationship depends upon the
nature of the proceedings before the court.

In criminal proceedings, U.5. courts have generally held that no
privilege attaches to statements made by an accused to a social worker
regarding the commissidn of an offence& as the ends of justice demand
that such information be disclosed.62

In proceedings dealing with the wélfare of a child,‘;he U.S. courts
have been reluctant to grant a social worker-client privilege. For
example, in Re Clear,53 Polier, J. held that the_best interests of the

~child governed in crown wardship proceedings regardless of the negative
effect on the social worker-clieqt relationship.rlThe court held that
there was no privilege between social WOrkér-cliént coﬁmunications_
despite the fact that there was ﬁ statute in force_which extended the
doctrine of privileged communications.to perSons'standing in the relation
of a client to a certified social wofker.64' In Illinois, the same

.result was reached in the case of In the Interests of Pitts.05

In Perry v. Fiumano,66 Dillon, J. held that in custody proceedings,

the welfare and best interests of the child govern and hence there could
be no pPrivilege between the social worker-client communications. As in
the above cases, a statute, which apparéntly granted a privilege to such

communications was overlooked, and instead the Wigmore test was adopted.
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The results of these cases are very interesting as they demonstrate
the reluctance of the courts to create a social worker-client privilege.
Once a privilege has been created by statute, the Wigmore test is no longer
relevant. The Wigmore test is intended to apply only in cases where there
is no statutory privilege in effect. Only in one reported U.S. case, Yaron
v. Yaron,67 did the court hold that the statutory social worker-client
privilege must govern, and that the Wigmore test was not to be considered,
despite the fact that the proceedings concerned a child custody matter.
Although this appears to be the correct resuit in law, it is open to
question as to whether it is the desirable result.

Finally; when considering the U.S. cases, it is necessary to discuss an

exception that has developed in relation to the doctrine of confidentiality,

In Tarosoff v. Regents of University of California,68 the court held that

if a therapist determines, or should determine that a wafning to a third

party is necessary to avert danger from the medical or psychological

condition of his patient, then the physician has a legal obligation to give

that warning to the third party. That duty overrides the duty of confidentiality

To date no similar cases have been reported in Canada.

II. Disclosure of Client Information With the Consent .of the Client

If a social worker wishes to disclose client information, and does
not fall within one of the categories discussed above, then he should not
do so unless he follows the procedures as outlined below.
There are two major issues related to obtaining a consent to disclose
client information:®?
a) who must consent to the disclosure of client information; and

b) what does "consent" mean,
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In Ontario, existing legislative directives indicate that records
can be dislcosed with the consent of the following indviduals:

THE EDUCATION ACT, R.S.0. 1980, c. 129, section 237(10) indicates that

pupil records can be disclosed to any-person:
b)  with the written consent of a parent or guardian
where the pupil is 4 minor; .
- ¢} with the written coﬁsgntVOf the pupil where the pupil
is an adult. | |

Subsection 237(11) indicates that a guardian includes a person, society,

or corporation that has custody of a pupil. Thus in Re Children's Aid Society
70

of Belleville and M. et al. the court held that the Children's Aid Society

had power to consent'to the release of pupil records pursuant to subsection
237(10), as the Children's Aid Society fell within the definition of
"guardian'" in subsection 237(11), despite the fact‘that the child waS'in

the care of the Children's Aid Society pending a final hearing of the matter.

THE MENTAL HEALTH ACT, R.S.0. 1980, c¢. 261, section 29(3) indicates that

. the officer in charge of the psychiatric facility may disclose the clinical
record of a patient to any person:
a) with the cohsent of the patient where the patient has
attained the age of majority and is mentally cbmpetent;
b) with the consent of the nearest relative of the patient
where the patient has not attained the age of majority
or is not mentally competent.

THE OMBUDSMAN ACT, R.S.0. 1980, c. 325, section 20(4) indicates'that in

proceedings or investigations under the act, the complainant must consent
in writing in order that documents relating to him be released and available

for those proceedings or investigations.
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Section 49(6){c) of Regulation 865 made under The Public Hospitals Act,

R.S.0. 1980, c. 410 indicates that any person may inspect or receive
information from a medical record if that peréon presents a written request
by: |
i) the patient;
i1} the personal representative of a former patient;
iii) the parent or gpardian of an unmarried patient under
18 years of age.

In situtations not covered by the above statutes it is necessary to
look at the common law in order to determine who may consent to the
disclosure of client information.

A competent adult has the capacify to consent to the disclosure of
information concerning him.

An incompetent adult does not have. the capacity in law to consent to
the disclosure of information concerning him. if an individual has been

found mentally incompetent under The Mental Incompetency Act,’l the committee

of that individual should consent to the disclosure of information concerning
the incompetent individual. The committee may be the Public Trustee or
any individual appointed by the %ourt. A mentally incompetent person not
so found is treated in léw like a child,72 hénce.the legal guardian of the
individual could consent to the disclosure. In the absence of a legal guardian,
it is unclear in law as to whether the nearest relafive has the authority to
consent on behalf of the indi&idual.

A mature minor can give his consent, just as an adult can.”® 1t is
however, difficult to predict with certainty when a minor will be said to be
"mature' enough to consent to the discloéure of information concerning him

without the additional consent of his parents or legal guardian. Some

guidance may be obtained from The Child Welfare Act’4 which indicates




- 30 -

that a child who is 12 or more must éonsent't6 his being placed in thé
temporary care of the Children's‘Aid"Society.‘ If there are doubts.
about the capacity of a minor to prévide such ébnsent, thé court has the
power to declare whether a minor has that capacity and power to dispense
with parental consent;75

| Information concérning a child who is not "mature" shoﬁld not be
disclosed without the consent of the minbr's parehts or.legal”guardian.

In all of the above sitﬁations, i,e., under statute and aﬁ common law,
the consent must be given voluntarily, ﬁifhout constraint,‘compulsion,
duress or coercion, and as weli it muSt-be'"infOrmed".' Informed consent meansz
that the individual who is consenting must understand ""the purpose fof
which the information is being requeste&-and the contents of the material
to be shared."76 In addition, the individual consenting‘shOuld know how

the information is to be communicated.

SECTION I1

If information has:been disclosed by a social worker not in aécgrdanée
with a method described in Section I, the social worker‘ﬁay have
comnitted an unlawful disclosure. As a‘résult_the social worker may find
‘himself faced with a statutory penalty for the wréngfui disclosure or
with a common law action by the client. Although there are &t presenf
no internal professional discipline procedures which could be commenced
against a social worker for professional misconduct, such as breach of
confidence, the possibility of such proceedings is discussed at the conclusion

of this section.
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1.  Statutory Penalties for Wrongful Disclosure

In Ontario and Canada certain legislative directives indicate that
records are only to be diéclosed to indi&iduals referred to in the statute.
These statutes have been considered in Section I of this paper where the
circumstances under which authoiized disclosures could be made was
discussed., If an unauthorized disclosﬁre has been made; the following
statutes provide for the following penalties:

THE CHILD WELFARE ACT, R.S5.0. 1980, c. 66, section 94(f) (iv) provides

for a maximum penalty of a $1,000 fine and up to one year imprisonment
if an unauthorized disclosure of information maintained in the abuse
registry in section 52 is made. Section 94(f) (iii) proyiaes a similar
penalty if records obtained pursuant.to a court ordér under section 50
are disclosed other than for the purpose of determining whether a child
is in need of protectioh.

THE MENTAL HEALTH ACT, R.S.0. 1980, c.262, section 64 provides for a maximum

fine of $10,000 if a clinical record is disclosed not in accordance with
section 29,

THE PUBLIC HOSPITALS ACT, R.S.0. 1980 c. 410, section 27 provides for

a fine of not less than $25 and not more than $500 if an individual not
authorized by section 49 of Regulation 865 inspects or receives information
from a patient’'s medical record.

THE CANADIAN HUMAN RIGHTS ACT, S.C. 1976-77, c. 33 provides that if a

nonderivative use is made of information given by an individual to the
federal government, the individual may report to the Privacy Commission

who will investigate the complaint.
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2, Common Law Actions by the Client Against the'Social Worker
If a social worker has made aneunauthOrized discioeufe of client
information, the social worker may be faced witﬁ a cemﬁon law action
by the client. In Caneda there are five possible commen iaw ections
that a client may brlng agalnst a SOClal worker for unauthorlzed OT unwarr-
anted disclosure of personal 1nfbrmat10n. The actions are:
a) breach of confldence; |
b) negligence;
c) breach ef statete;
d) defamatidn;
e) breach of conﬁfact.
The elemente necessary to esteblish each of these causes of action are.

briefly considered below.

a) Bfeaeh of Confidence
In order to establish an action for breach of confidence,
the client must establish the fellowing-tﬁree elemehts:
i) The information was "imparted.in circumetances impafting
an obligation of confidence",77 i,e., ”that any reasonable man standing
in the shoes of the recipient of the 1nformat10n would have realized that
upon reasonable grounds that the 1nformat10n was’ glven to him in confidence". 78
ii) The information must not be public knowledge. |
1il) There must be an unauthorized use of the infoimetionlto
‘the detriment of the person c‘ommunicating‘if.80 | |
.b)- Negligence
1f e_social werker makee a disclesﬁre‘of clienf:information‘"which.
he could reasonably forsee would be likely to ihjuie“ the client, he may be

liable in a negligence action.8l
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c) Civil Action in Tort for Breach of Statute

In Ontario and Canada certain legislative directives indicate
that information compiled or obtained pursuant to the statute is to be
considered as confidential and/or is not to be disclosed to unaufhorized
individuals. Tort liability may be imposed on the social worker for a
breach of such a statute on the ground that the court is enforcing the
intention of the legislature.82 The statutes that contain such provisions
and that are relevant to the practice of social work'and that do not
contain provisions indicating that no action lies against any person
acting under the authority of the act in good faith are:

i) THE CHILD WELFARE ACT, R.S.O. 1980, c.66, section 52-

unauthorized disclosures of information contained in the abuse
registry; section 81 unauthorized disclosure of information contained
in the adoption registry.

ii) THE EDUCATION ACT, R.S.0. 1980, c. 129, section 237-

unauthorized disclosure of pupil record.
iii) Section 10 of Regulation 441 made under THE GENERAL

WELFARE ASSISTANCE ACT, R.S.0, 1980, c. 188- the identity of

individuals who are receiving or are eligible for assistance shall
not be made public.

iv) Section 24(1) of Regulation 502 made under THE 1IOMES FOR

THE AGED AND REST HOMES ACT, R.5.0, 1980, c. 203- records of residents

shall be maintained in confidence.

v) THE MENTAL HEALTH ACT, R.5.0. 1980, c. 262, section 29-

unauthorized disclosure of clinical record.

vi}) Section 49 of Regulation 865 made under THE PUBLIC HOSPITALS

ACT, R,S.0. 1980, c, 410- unauthorized disclosure of medical record.
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vii) THE PUBLIC SERVICE ACT, R.S.0. 1980, c. 418, section 10-
oath of secrecy of public service employees.

viii) THE CANADIAN HUMAN RIGHTS ACT, S.C. 1976-77, c. 33,

section 2(b)- principle of privacy of individuals; section 52(2)-
consent of individual to be obtained prior to nonderivative use of information.

d) Defamation Action

Defamation is thé disseminétion of information, whether by
oral word, by written word, or by any pthér type of cénduct, that tarnishes the
good name of a person,_causing his standing in the community to be impaired,
or causing him to be pitied.s3 Defﬁmation may. be divided into the two
categories of 1ibel and slander, Libel has basically been associated with
the written word and a slander is gene?ally conveyed by the spoken word.

e) Breach of Contract

In situations where there is a contractual relationship between
the social worker and client, there may be an express or implied contractual
duty of confidence.84

It is impdrtant to note that the cliént reéeiving care or
service does not have to be paying for the services before a term of

confidentiality will be implied into the contract, 85

If a social worker is faced with any or all. of the common law actions
referred to above, he would have a defencg to such action or actions if he made
the disclosure pursuant to a method described in Section I of this paper..

In addition, the defence of "just cause" or "public interest" iS'recognized as

a defence to actions for breach of confidence,86 negligenced7 and defémation.88
There is unfortunately a lack of relevant case law defining the

scope of the "just cause™ oi "public interest" defence when an unauthoriied

disclosure of personal information has been made. It is interesting to speculate

as to whether the following disclosures of client information, if'ﬂﬁauthofized
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would fall within the scope of this defence.

i) Disclosure of a child's record to a parent or legal guardian.

ii)

Does a parent or legal guardian of a child receiving
assistance from a social worker have thé right to receive informa-
tion about the child withouf the child's consent? The proposed
Children's Act recommends that parents of a child under 16
could have access to the child's record without the consent
of the child so long as the disclosure would not be harmful to
the child,89
Disclosure to the next caré or service provider receiving the client.

Does the next care or service provider have the right
to receive client information without the‘consent of the client?
As indicated'earlier,'there.are two statutes relevantrto the

practice of social work in Ontario, The Public Hospitals Actd9

and The Mental Health Act%l, that specifically allow the next

care or service provider to receive client information without
the consent of the client. It is interesting to note that under

The Nursing Homes Act,92 the administrator of another nursing home

to which a reéident has been ‘transferred may receive infofmation
from a resident's medical or drug record, but not his personal
record. In situations not governed by those statutes, it is
necessary, in the opinion of the writer, to divide this issue
into two categories: those clients voluntarily receiving service
from a social workér, and thdse'clients who are inyoluntarily
receiving services. Only in the later case is the writer of

the opinion that disclosure to the next care or service provider

should fall within the just cause exception.
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Disclosure in emergency situations,
What type of emergency would justify a disclosure in the

public interest? As indicated earlier, The Mental Health Act93

provides that where the health of the patient is directly:
threaﬁened, the-ciinical record may be released to anyone
involved in delivering healfh care to the patient under cir-
cumstances wﬁere the withholding of such information would
endanger tﬁe lifé, limb, or fital organ of the patient. Also,
as mentioned earlier, in the Tarosoff94 case, a disclosure
would be justified if it was necessary to warn a third party

to avert danger resulting from the psychological condition of
a patient. Canadian commentators have agreed in principal with
the Tarosoff case, as their cbmments indicate that any social
worker should be allowed to disclose information without .the
consent of the client to the police or any institution that the
social wﬁrker has reasonable grounds to believe would help
prevent the clientkor some otﬁe: pérson from suffering serious
bodily harm,95 |

Disclosure to researchefs;

Most bomméﬁtétors agree that the benefits that accrue to
society because df research ére greater than the client's right
to privacy.96 In other words it would. appear that commentators
would be in favour of allowing a just cause defence to prevail
when a social worker discloses records to a researcher that
may personally identify a client, It is instructive to look at
the statutory provisions that 4provide‘for‘the disclosure of

information for the purpose of research. There are seven statutes



- 37 -

currently in force in Ontario which provide for disclosure of
physical, social or mental health information for the'purpose

of research. Three of those statutes, The Child Welfare Act,97

The Health Insurance Act,98 The Mental Health Act,gg, indicate
that no information shall be provided to a researcher that
has the effect of identifying the client. Four of those

statutes, The Cancer Act,100 The Ministry of Health Act,101

The Public Health Act,102 and The Public Hospitals Act,l03

provide that information may be disclosed to researchers, but
make no refereﬁce to the removal of information that may identify
the client. |
Froﬁ.this analysis, it is apparent that there is no clear answer to
the question as to when disclosure to researchers will be seen to be in the
public interest. It would appeér that any court dealing with this issue
would have to balance the nature of the_information involved and the nature

of the research to determine which interest should prevail.

REMEDIES

In the event that a client is successful in establishing one of the
above causes‘of action, he may find that the nature of the wrong he has
suffered may fall within the domain of damages poorly compensated, or
simply not compensated at all.

For example, the only ?ractical remedy available for a breach of
confidence is an injunction. However, if the disclosure has already been

made, an injunction will not issue.l04
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In regards to the remedy for negligence or.breach of statute, the
client must show that he has suffered some phy51ca1 symptom as a result
of the wrongful disclosure, such as a psychiatrlc 111ness.105 Tort law
will not allow compensation for general emotional upset.106‘

In an action for libel, general damages are presumed and therefore do
not have to be proved.107 However in an action for slander, the client
must show that he suffered a material loss.109 |

Given these def1c1enc1es in the law, it is apparent that a c11ent will
be faced with many hurdles while attempt1ng to establish a claim for
wrongful disclosure of information concernlng h1m. Given this state of law
it is necessary, in the opinion of the writer, for the profession of social
work to establish internal disciplinary procedures to deal with complaints
of unauthorized disclosures of client information. To do so would be a.clear
statement by.the profession that a clientﬁs Tight tolpriuacy is viewed as
essential, Such 1nternal d15c1p11nary procedures are already in existence
for the profe551ons of med1c1ne dentlstry and optometry under The Health

Disciplines Act.ll0 In that act, professional misconduct in the practice of

medicine is defined as "giving information concerning a patient's condition
or any professional services performed for a patient to any person other
than the patient without the consent of the patient unless required to do so
by 1aw. "1l A similar provision is'found with Tespect to the practice of
dentistry}lZ and optometryll3

If, upon investigation of a complaint of professidnallmisconduct under

The Health Disciplines Act, the Discipline Committee finds the professional

guilty of professional misConduct, it may reprimand, revoke the licence,
or suspend or restrict the licencee.ll4 1t should also be noted that the

~disciplinary body investigating a complaint under the act has the power to
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examine a client's file}%é however, there are also provisions whereby such

bodies are under a duty to preserve secrecy with respect to all matters
that come to their knowledge in the course of their duties.l16 TIn the

opinion of the writer, The Health Disciplines Act provides a good model which

the profession of social work should consider adopting.
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MALPRACTICE IN SOCIAL WORK

Steve Schenke .






INTRODUCTICN

‘This paper discusses malpractice in social work. The
paper is divided into two major sections. The first section discusses
the elements necessary to establish a cause of action in negligence
and the second section discusses the application of those principles
to the practice of social work. Cases relating to malpractice in

psychiatry and psychotherapy are considered as well.

SECTION I: Negligence Law

A client may bring a civil action against a social worker
in regards to professional services rendered by the social worker
under two major branches of law: contract law and tort law,

If there is a contract between the client and social worker,
any breach of the terms of that contract will give rise to an action
for damages, Actions.for breach of contract are not considered in
this paper.

A tort is a civil wrong other than a‘breach of contract
for which one may have a remedy in the form of an aétion for damages,
There are two major types of torts: intentional torts and negligence.
Examples of intentional torts are assault, battery, false imprisonment
and breach of confidence. Intentional torts are not considered in
thié paper. | .

Negligence, in the narrow sense, is conduct that falls
Below the standard of care required by society.!l Negligence in its
wider meaning refers to a cause of action for negligence, 2 Malpractice
1s a special form of negligence that is limited to professionals.

The terms malpractice and negligence are used interchangeably
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throughout this paper. The focus of this paper is malpractice in-

social work,

A cause of action for ﬁegligence arises if the following

elements are present:3

1. Duty

1. The defendant must be under a duty recognized
by the law to avoid harm to the plaintiff.

2. The defendant's conduct must be negligent, that is,
in breach of the standard of care set by the law.

3. The claimant must suffer some damages.

4, The damages suffered must be caused by the negligent
conduct of the defendant (factual connection).

5. The-condu;t of the defen&ant must be the proximate
cause of the loss, or in other words, the damage should
not be too remote a result of the defendant's conduct
(legal coﬁnection).

Each of these elements are discussed below:

Mr. Justice V.C. MacDonald gave the following explanation

of the conceptof duty in Canadian negligence law:

In every case the judge must decide the question: Is

there a duty of care in this case owing by the defendant

to the plaintiff and, if so, how far does that duty extend?
...The common law yields the conclusion that there is

such a duty only where the circumstances of time, place

and person would create in the mind of a reasonable man in
those circumstances such a probability of harm resulting

to the other persons as to require him to take care to avert
the probable result... The existence of a legal duty of
care by a defendant depends upon whether the hypothetical
Reasonable Man would foresee the risk of harm to a person-
in the situation of the plaintiff vis-a-vis himself and his
activities,4



2. Standard of Care

If a person, such as a social worker, holds himself out as
possessing special skill and knowledge, then the law will hold him
to a standard of care higher than that of the reasonable man,

The standard of care required in the practice of social
work is to use such reasonable and ordinary care, skill and diligence
that a reasonable and prudeﬁt social worker in the same community in the
same generai areé of practice would ordinarily have exercised in a like
case.® It is not required that a social worker should use the highest
degree of skill; for there may be persons yho have higher education
or greater advantages than he has.® Nor does the standard require the
social worker at all times to exercise his best skill and ability.” The
standard does not require that a social worker's intervention result
in a successful outcome,8

If a social worker holds himself out as being a specialist
within the field, a higher degree of skill is required of him than one
who does not so claim.9 A specialist must exercise that degree of care
and skill which would reasonably be expected of a like specialist,10

Thus, in evaluating the standard of care in social wofk, the
test is whether the social worker, in the pefformance of his service,
either did some particular thing that a social worker of ordinary skill,
care and diligence in the same or similar circumstances would not have
done, or, failed to do some particular thing that a social worker of
ordinary skill, care and diligence would have done in the same or similar
cifcumstances,

The "locality rule'" has been used in assessing the standard

of care. In other words, a social worker must have the same skill



ordinarily possessed by practitioners in similar communities in similar

cases. In Canada this distinction is based mostly on rural/urban

centres.ll

If a social worker makes an '"error of judgment", that will not

necessarily mean that he has breached the standard of care required of

him.12 Lord Fraser in Whitehorse v. Jordan explained the concept of

"error of judgment" as_folldwsf

...an error of judgment is not necessarily negligent. But

in my respectful opinion, the statement as it stands is

not an accurate statment of the law. Merely to describe
something as an error of judgment tells us nothing about
whether it is negligent or not. The true position is that

an error of judgment may, or may not, be negligent; it

depends on the nature of the error. If it is one that would
not have been made by a reasonably competent professional

man professing to have the standard and type of skill that the
defendant held himself out as having, and acting with ordinary
care, then it is negligent. If, on the other hand, it is

an error that a man acting with ordinary care, might have
made, then it is not negligent.l3

The standard of care is determined by the following means:

a/ The state of social work knowledge at the time of the inter-
vention.

E/ Custom or established.modes of practice within the profession.

- It should however be neted, that a social worker will not

be deemed to have breached the standard of care because he
tried a new technique. If a novel or exceptional intervention
was used, the social worker must be prepared to justify
it before the court.l4

¢/ The system or school the social worker belongs to - proviaed
it is accepted within the p;ofession.

3. Damages

The plaintiff must prove that he has suffered damageé as a

result of the defendant's conduct.



4, Causation

There must ﬁe some factﬁal connection or link between the
wrongful act or omiséion and the damage. The moét commonly employed
technique for determininé causation-in-fact is the '"but for" test. If
the damage would not have occurred but for the defendant's negligence,

then his conduct is the cause of the damage, 13

5. Remoteness of Damage and Proximate Cause

The loss or injury incurred by the plaintiff must not be‘
‘too remote a consequence of the defendant's act. The basic test for
determining remoteness of damages is that the defendant will only be
liable for damages that are reasonably foreseeable to the reasonable man, 16
The defendant does not have to foresee the precise way in which the injury
occurred, so long as one could re;sonably foresee in a general way the
class or character of injury whichzocgurred.17 There has been some

retreat from the "foreseeability" fest in The Wagon Mound (No. 2,) where

the court held that liability may be imposed even though a loss is not
reasonably foreseeable, if there is a real risk of damage. 18

| Generally, -damages in negligence law can only be recovered for
physical injury to body or damage to tangible property. If the plaintiff's
sole damage as a result of the defendant's wrongful act or omission is
nervous shock or economic loss, he will not generally be compensated for
those losses unless such.damages flowed from or can be linked to personal
injury or damage to pro?erty.lg

Damages can be obtained for negligent'infliction of nervous

shock if the following two conditions are met:



a) The emotional upset is accompanied by some physiéal
symptom; such as a.reCOgniiable psychiétric illness.20
Thus, a plaihtiff canﬁot obtain démages fbr general
emotionél upset.zl1 | | |

b) The nervous shock muét be a foreseeable consequence ofr

the negligent conduct.22

Liability for Negligent Statements

If the negligent statement of the defendant led to personal
injury or property damage, then the plaintiff can recover those losses.23
According toLinden,24 liability may follow from negligent statements
causing nervous shock, despite a Supreme Céurt of Canada case which
denied compensation to a wife who suffered shock when she read an
erroneous report in a newspaper of the death of her husband and three
children.25

The case of Hedley Byrne and Co. Ltd. v. Heller and Partners

Ltd. established new liability for negligent statements which cause
economic loss.26 The case stands for the proposition that if in the
ordinary course of business or professional affairs, a person seeks
information or advice from another, ﬁho is not.under a contractual

of fiduciary obligation to give the information or advice, in circumstances
in which a reasonable man so asked would know that he was being trusted,

or that his skill and judgment was being relied on, and the person

chooses to give the information or advice without clearly-so qualifying
his answer to show that he does not accept responsibility, then the person

replying accepts a legal duty to exercise such care as the circumstances

require in making his reply.27



The defendant's subjected to this duty include "persons
holding themselves out in a calling or situation or profession..[who]...

take on a task within that calling or situation or profession,'28

" SECTION II: Application of Negligence Law to Social Work

One would postulate that the practice of social work
would involve many situations where a social worker could be found
neg;igenf. The practice of social work in the field of child welfare
provides many illustrations that could potentially amount to negligence.
For example, in the Popen case, an infant was placed back in her home
by the Children's Aid Society without an adequate investigation of the
mother's history of abuse of the child.?® The child was killed by
the mother two and one half months later. Was the Children's Aid-
Society negligent for having placed the child back in the home? In
the Savoie case, three children were returned‘to the care of their
mother who had preyiously given them up to the Catholic Children’'s
Aid Society to go out West with her boyfriend.3® Ten days after
the children were returned to the mother's care, a social worker
yisited the home and concluded that everything was in order. The
folloﬁing morning, the mother strangled one of her children. A
psychiatrist who examinéd the mother the déy of the killing indicated
that the mother's symptoms of major depression should have been
obvious. Was the social worker negligent in this case? What if a
social worker apprehends a child from his parents only to later
discover that the allegation; which led to the apprehension were un-

founded? Should the social worker be responsible for any emotional
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harm caused to the family as a fesﬁlt of the temporary involﬁntary
separation of the family?

The social worker in a mental heal;h setting may also
encounter situationsrwhere his c0ndﬁct may amount to negligence.

For example, assume that a social worker, who is the primary therapist
for a patient, fails to recoéﬁize.suicidél symptoms of the patiént. B

If the patient subsequently injure5 himself or commits suicide, should
the social worker be liable? If é social worker recommends a patiént
for discharge, and éhortly after discharge the patient injures a'third
party, should the sociai worker be liable? Assume that in the course of
counselling, a client‘advises a spcial worker that he will kill or
injure a third party. Does the social worker have a duty to warn

the third partf of the potential danger?

Assume that a social worker advises 2 client in the course
of counselling that his situation would improve if he divorced his
spouse, or sold his business. If the client follows through on that
advice and his situation does not improve, ‘is the social worker liable?
Assume that in pending custody proceedings, one of the spouses (who
is a party to the proceedings) contacts a social worker, and the
social worker advises the client to act in a certain manner to ensure
that he will obtain custody of his child. If the spouse follows the
social worker's advice and does not obtain custody of the child,'
should the social worker be liable? |

On a more general level, studies -have suggested that a
client's condition can deteriorate due to ‘the intervention of a
therapist.sl- (Note that this is not a continuation of the deteriora-

tion of the client's condition, but a deterioration attributable
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to the intervention). Should a social worker be liable for damages
in this case?
In all of the foregoing illustrations, before legal liability

-1s imposed on the social worker, the elements of a negligence action,
discussed in Section I, must be satisfied. Many commentators have
discussed the application of these elements to the practice of
psychiatry and psychotherapy, and most would agree that in the majority
of cases, it is.difficult to establish a malpractice action against
a psychiatrist or psychotherapist,32 Following is a summary of
the difficulties one would encounter when attempting to establish
a cause of action for negligence against a social worker.

| One of the most‘difficult elements to establish is the
standard of care in social work. Commentators have suggested that
because of the imprecision and vagueness of social work, it would
be difficult to establish a standard of care.33 For example, in
the field of mental health, there is no consensus concerning the
cause of mental illness and therapeutic procedures best suited to
treat those illnesseé@a Also, as indicated earlier, there is no
guarantee that the intervention of a social worker will result in.
the desired outcome, and thus i§ not sufficient to establish that
the standard of care has been breached by showing that the desired
outcomé was not obtained.

Another difficult element to establish is the causative Ilink

. between the act, omission or statement and the damage suffered. To

proye malpractice against a social worker, it must be established

that the intervention of the social worker caused the injury for which

damages are sought. There are many variables that effect the outcome

of a social worker's intervention:35
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a) therapist tharacteristics, for exaﬁﬁle experigﬁce,'
education, skill and attitude;
b) client Characteristicé;
c) therapeutic charécteristics, for example modé of'
treatment, tiﬁe spent in counselling;

d) relationship between social worker and client..36

To establish liability oh the part.of the social worker it
is neéessary to distinguish the damage incurré& by a client from
his pre-existing condition and the likely course it might have taken
with or without the intervention of a social worker. Using the
field of mqntal'héalth-as an illustration again, because little is
known about the éauses and progression§ of mental illness, it would
be difficult to establish that the injury flowed from the negligent
conduct of 'a social worker, and nbt from the course of any illness.

Finaliy, it may be difficult for a client to establish
that he has suffered damages wﬁigh are recoﬁerable in law. The
majority of damages arising out of the negligence of a social worker
would fall under the head of emotional suffering. As indicated previ-
ously, in the absence of any physical symptoms, such damagés are ﬁot-
recoverable. |

There are no reported Cénédian, English or U.S. cases thaf
deal directly with the alleged negligence of a social worker in hi§
professional capacity. The cases that relate to the '"helping
professions" primarily involve psychiatrists and bsychologistg.
The following reasons may be postulated for the lack of cases déaling

with the alleged negligence of social workers:
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a) The nature of the social worker-client relationship
might head off conflicts that might otherwise motivate malpractice
claims.37 A client who has exposed his personal history to a social
worker may find it difficult to change his position and attack
his confessor. Studies have demonstrated that there is an inverse
correlation between contact between health professionals and malpractice
actions.38 In other words, health professionals such as psychiatrists
and general practitioners who have more contact with their patients
haye lower malpractice rates, whereas surgeons, who have littler
interaction with their patients, have higher malpractice rates.

b)  Social workers traditionally interact with clients
in lower economic classes who may not have the means to seek legal
assistance,

c) Clients do not want their personal history brought
out in court proceedings.

d)  The difficulty in establishing all the elements of

the action.

The majority of cases dealing with the malpractice of
psychiatrists and psychotherapists are U.S, and relate to the following
areas:

a)  Wrongful committal to a psychiatric institution.39
(A false imprisonment action is then brought against the psychiatrist
or institution).

B) Treatment with medication or electroshock therapﬁp
The main issue in these cases is generally whether the patient has

been adequately informed of the risks associated with the treatment,
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so that he can be said to have consented to the treatment. An assault
and battery action is generaliy bfought against the psychiatrist who
ordered the treatment. |

c) Injury or death to the patient because of the alleged
failure to restrain, supervise or control the pétient

d) Injury or death to a thlrd party because of the
alleged failure to restraln, supervise or control the patlent.

e) Duty to warn a third party of impending harm threatened
by a patient. .

) lPsyéhdtherapy.

As social workers do not have fhe authority to commit én
individual fo an institution, or to order treétment with medication
or electrbshock thefapy; the case$ relafing to those areas are not
considered here. The cases relating to the other areas are considered

below as they are relevant to the practice of social work.

Duty to Prevent Suicide of Patient or Injury to Patient From Self Inflicted Acts

It is necessary to distinguish between the duty of a hospital
to safeguard a patient and the duty of a fherapist to safeguard the
patient. It is also necessary to,distinguish between those individuals
receiving in-patient care and those receiving out-patient care.

If a patient commits suicide or harms himself while an in-
patient in a hospital, the faiiure ordinarily claimed is one of lack
of watchfullness over the patient in the hospital. This is the general
duty of the hospital and not the therapist.4l The general rule is
that the hospital has a duty to exercise reasonable.care to séfeguard
the patient against known or foreseeable damages that result from

the patient's physical or mental incapacity.42 Hospitals are not,
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however, insurers of'safety - thus because a suicidal patient enters a
psychiatric hospital does not mean that the hospital guarantees
his safety from self inflicted acts.

It is the duty of the therapist to recognize suicidal tendencies
in a patient under his treatment.43 failure to recognize a suicidal
patient on the part of the therapist, when there are obivious indications,
and a failure to consult, refer, restrain or supervise such a patient
may lead to liability on the part of the therapist if the patient sub-

' 44

sequently injures himself or commits suicide.

In Villemure v. L'Hospital Notre Dame et al., decided by the

Supreme Court of Canada, a patlent was admitted on an emergency basis

to a psychiatric ward of a hospital because of an attempted suicide,45

On the recommendation of a physician he was transferred to the medical
ward of the hospital. No brecautions were taken to prevent the recurrence
of the.attempt and no surveillance-ﬁes made. After the patient made
unanswered pleas to return to the psychiatric ward he committed suicide.
The physician and nursing staff of the hospital were heid to have been
negligent and liable to the patient's widow and ehildren.

In the Saskatchewan case of Stadel v, Albertson, a negligence

action was brought against a psychiatrist.after his patient committed
suicide By jumping out of a hospital window.46 The psychiatrist was
not found negligent,'as the symptoms of the deeeased did not suggest
that he was a danger to either himself or to anyone else.

When the indiyidual is an out-patient of a‘hosPital, the
major problem in establishing liabiiity on the part of the therapist

is the lack of control of the therapist over the individual. In
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the Ontario case of Haines v, Belliémo, the court failed to find
liability on the part of a psychiatrist and psychologist when an
out-patient of theirs committed suicide.4’7 1In the case, the deceased
was treated as an out-patient by a psychiatric hospital. Due to the
deterioration in his condition, he was subsequently admitted to the
hospitdl as a voluntary patient. A psychologist was his primary
therapist on the multi—disciplihe team. The deceased was discharged
one month later and continued on out-patient treatment. Three months
later, while still receiving out-patient care, the deceased's wife
discovered that the deceased had purbhased a gun. On the suggestion .of
the psychologist, the deceased gave the gun to him. Three days later,
the deceased obtained a new gun and shot himself to death. The deceased's
wife brought an action against the psychologist and psychiatrist of

the hospital team, claiming that they were negligent in failing to
hospitalize the deceased and thereby protect him from the reasonably
apprehended danger of suicide.

The court held that the psychologist was in the best position
to assess the deceased's suicidal tendencies and that the psychiatrist
had delegated his responsibility to him. No negligence was found, In
his reasons for judgﬁent, Griffiths, J. stated the foliowing:

Having undertaken to treat Robert Haines, the defendant's owed

to him a duty to exercise that degree of reasonable skill,

care and knowledge possessed by the average of like professionals.
If the patient's mental condition and actions were such that

3 Treasonably prudent psychiatrist or psychologist would under

the circumstances have anticipated a suicide attempt,; then-

the concept of "reasonable care" in treatment requires the
therapist to take all reasonable steps including hospitalization
of the patient, if necessary, to prevent or reduce the risk
of_self-destruction. To this should be added the fundamental
principle of law that governs all professionals, that a psychiatrist

or psychologist who makes a diagnostic mistake or error in judg-
ment does not incur liability whatever the harm, provided he

1
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exercised reasonable care and skill and took into consideration
all relevant factors in arriving at his diagnosis or judgment.
Psychology and psychiatry are inexact sciences and the practice
thereof should not be fettered with rules so strict as to exact
infallability on the gart of the practitioners which they could
not humanly possess,4 .

The following U.S. cases,deal with claims by individuals
who are injured or killed by a patient who has recently been released
from an institution. The claims generally maintain that tﬂe patient
was prematurely discharged from the institution, or alternatively, that the
patient should have been provided with follow up services. Although
these claims are primarily against the physician who has discharged
the patient, often a social worker'wgs involved in .the assessment
which led to the discharge.

In Hasenei v, U.S., the plaintiffs sued a Veteran's Admini-

stration hospital after a recently discharged patient had been involved

in an automobile accident with them.%’ Four months prior to the

accident; the patient was discharged from a VA hospital. Two weeks

prior to the accident he was assessed by a psychiatrist and social

worker from the hospital. He was diagnosed as schizophrenic and
alcoholic. At the time of the accident the patiént was intoxicated.

The plaintiffs unsuccessfully claimed that the hospital was negligent

in discharging the patient or alternatively, that the patient'should have
Been provided with follow up services.

In Milano v. State, a mental patient killed a four year old

child ane and one half months after he was discharged from a mental
hospital.so The patient had a schizoid personality and had demonstrated

suicidal Behaviour and assaultive behaviour toward his younger brother.

The parents of the deceased child were unsuccessful in their action
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which alleged that the hospital had failed to properly diagnose the
patient's assaultive propensities, or alternatively, that they did

not provide follow up services,

In Merchants National Bank and Trust Company of Fargo v.
U.S., the wife of a mental patient on leave from VA hospital was
shot and killed by him.51 Prior to his discharge, the patient indicated
to his therapist, a psychologist, that he would injure his wife, The
patient was discharged to a nearby ranch, but the psychologist did'
not pruvide the ranch owner with enough background about the patient
and with specific instructions as to what he should do if the patient
left the ranch. The psychologist was found negligent. A psychiatrist
was also found negligent in‘ignofing warning signals that the patient

would kill his wife.

Duty to Warn Third Party

An individual is not normally under an obligation to warn
a third party of a possible danger from anéther. However, there is
U.S. authority to the effect that where there is a special relationship
between the parties, as between therapist and patient, and where a
therapist determines, or should determine that a'warning to a third
party is necessary to avert danger to the third party'afising from
the medical or psychological condifion of his patient, theﬁ the therépist
has a legal obligation to give that warning to the third party.sz. In

Tarosoff v. Regents of University of California, a tort action was

brought against a psychotherapist for failihg'to warn a third ﬁarty who
was murdered by his patient after the patient had threatened to do so in

the presence of the psychotherapist.53
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The Tarosoff duty has been limited to situations where there
are specific threats of harm directed at a specific victim. Thus,

in Thompson v. County of Alameda, a therapist was not held liable

when a juvenile offender glient‘of his was released from confinement

and killed a child 24 hours later.54 Prior to his release, the

juvenile indicated that he would kill some child in the neighbourhood.

The court held that there was no duty to warn the community in that

case, as the threats were nonspecific and‘directed at unspecified victims.
In Tarosoff duty presents a dilemma to the therapist. He

faces liability for an action for breach of confidence if the potential

victim is warned and there was insufficient evidence that the patient

intended.to fulfill his threats, and on‘the other hand he faces

potential liability if the potential victim is not warned and is

subsequently injured.

The folidwing cases arise Out of situations where a
psychiatrist and patient are engaged in a psychotherapeutic relation-
ship and subsequently become socially and sexually involved with
each other. All of the cases are U,S. with the”ekception of one
English case.

In Anclotte Manor Foundation v. Wilkinson, a psychiatrist told his

patient that he would marry her after he (the psychiatrist) divorced
his wife;55 The patient then divorced her husband, and whenlthe
psychiatrist would not marry her, committed suicide. The court, in
an action by the husband, held that this conduct of the psychiatrist

fell beloy acceptable standardsland was malpracfice.
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In the English case of Landau V. Werner, a psychiatrist engaged

in psychotherapy with his patient for five months.56 During that time
the patient fell in love with the psychiatrist. The patient then
decided to discontinue_treatment. The psychiatrist continued to see
her socially for the following nine months as he felt she was not yet
better, After the nine months, the patient's condition had deteriorated
and formal treatment began again, but was soon abandoned because it
was of no help. The patient's mental condition deteriorated to such
an extent that she became incapable of work. In an action against the
psychiatrist, the patient claimed that her illness was due to the
negligence of the psychiatrist. The court found that the psychiétrist
was negligent and that his "departure from the recognized standard had
resulted in gross deterioration of the patient's health, and on the
evidence it would also amount to negligence in treatment".s7

In a similar U.S. case, Zipkin v. Freeman, a psychiatrist

treated a patient who subsequently fell in love with him.58 The
psychiatrist advised the patient that she should contiue social and
personal contacts with him under the pre-text that that was part of

her therapy. As a result, the pafient "suffered remorse, humiliation,
mental anguish, loss of respect of friends and family, was made nervous
and unable to sleep, suffered headaches and was irritable and suffered
financ_i-ally".s7 The court found that this was unacceptable treatment

for neurosis.

In Roy v. Hartogs, sexual acts between a psychiatrist and

patient as part of the treatment were held to be uhacceptable deviations
from acceptable standards of treatment of the mentally disturbed.60
Had this action arisen in Canada, it probably would have been litigated

as intentional tort of battery.
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In brief, these cases appear to stand for the proposition
that a therapist should not abuse his position of power to serve

his own needs.

Summary of Cases

As indicated above, there have been a number of cases relating
to the malpractice of psychiatrists and psychologists in specific areas
of those ﬁractices. Had a social worker been the therapist in one of
the above situations, he may have been found to have been negligent
in his practice. It is however important to stress the following:

a) No actions have been brought against a social

worker alleging malpractice on his part.

b) The cases dealing with the liability of a

therapist when his patient kills or injures a

third party;or when a therapist has failed to

warn a third party of threatened danger; or

those dealing with psychotherapy, are all U.S.

cases with the exception of one English case.
Although it is possible that a social worker practicing in Ontario may
be found negligent if such acts or ommissions occurred in Canada, to
date there have been no such reported cases in Canada.

It is also interesting to note that there have been no
reported Canadian cases imposing liability on a psychiatrist under

the Hedley Byrne principle discussed earlier.6l Hedley Byrne has been

applied to surgeons,62 lawyers,63 accountants,64 architects,65 engineers,66

insurance agents67 and car saleswen®8, perhaps Hedley Byrne has not been

applied to a psychiatrist or related profession because the cases to

date have dealt with damage resulting from an act or ommission
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on the part of the therapist as opposed to damage incurred by a

negligent statement of the therapist.
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