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C I V I L  L I T I G A T I O N

The bill from a civil appeal
can shock even the most litiga-
tion-savvy client. While appeals
will never be a bargain, counsel
can help keep costs down by
maximizing efficiency. 

First, and most importantly,
plan ahead. Use the appeal
period to carefully consider the
issues. What kind of finding are
you appealing and what is the
applicable standard of review?
Keep in mind the powers of the
appellate court and decide at the
outset what your strong grounds
for appeal are. Concentrate on
developing those. 

Assessing the basis for your
appeal at an early stage allows
you to consider and reject weak
grounds of appeal. Your notice
of appeal should reflect your
strongest grounds. Resist
drafting many very specif ic
grounds – a few thoughtfully-
drafted, broader grounds will
reduce the need for a subsequent
amendment. (This is equally
true on a motion for leave to
appeal.)

Having thought out your
issues, you will be able to suc-
cessfully resist the temptation to
list all possible evidence in your
certif icate respecting evidence.
Selectively determining which
exhibits and transcripts should
form part of the record will
reduce disbursement costs. Your

panel will be grateful for a more
focused record – and a happier
panel is a good thing!

Second, if you are responding
to an unfocused appeal, work
with appellant’s counsel to
narrow the issues and the evi-
dence required before you spend
considerable time and energy
drafting your responding

factum. Rule 61.05(8) allows
costs sanctions for unnecessary
evidence. Warn uncooperative
opposing counsel that, in the
event the evidence or transcripts
are unnecessary, you will be
asking the appeal court to
penalize his or her client in
costs, as well as to disallow the
disbursements related to the
irrelevant evidence. 

Third, when you start drafting
your factum, use the proper for-
matting guidelines from the
outset. It may seem like a small
thing, but when managing page
limits, it is ineff icient (not to
mention disheartening) to learn
that the 30 pages of brilliant text
you thought you had drafted are
in fact 40 pages when formatted
properly. 

If you start with the right
spacing and margins, you can
evaluate length as you draft, and
make strategic decisions about
your argument to keep within
your page limit as you go. Your
argument will be more focused
and your time spent editing will
be kept to a minimum. 

Fourth, work with opposing
counsel to f ile a joint book of
authorities and a joint com-
pendium (and make it double-
sided). The court will appreciate
having fewer volumes to lug
around and you can share the
costs of the disbursements. The

extra time spent coming to an
agreement about the content of
the book of authorities and com-
pendium will pay your client
back in increased efficiencies. 

Fifth, if signif icant portions
of your record are in electronic
form, consider seeking agree-
ment of counsel and an order
from a single appeal court judge
to rely on the electronic record
to minimize the need for paper
and the resultant disbursement
costs. If the order is granted,
you will need to check with the
court to ensure it has the techno-
logical resources to support your
material, failing which you may
have to provide those resources. 

If your appeal takes you all
the way upstairs, remember that
the Supreme Court of Canada
has gone electronic. By this fall,
all appeal materials must be on
CD-ROM, though some appeals
are already proceeding electron-
ically with agreement of the par-
ties. 

Currently, the Supreme Court
of Canada is requiring a CD-
ROM for each of your factum,
appeal record and book of
authorities. 

Although fewer hard copies
are required, you can’t get away
with an entirely electronic
f iling. Happily, however, the
reduction in hard copies will
translate into lower disburse-

ment costs for the parties.
Finally, if your practice

includes a lot of appeals, staff
them economically. A knowl-
edgeable clerk will be invalu-
able in navigating procedures
and compiling and f iling the
record at a lower hourly rate. If
you don’t do enough appeals to
justify an appellate clerk, spend
time at the outset of the appeal
process familiarizing yourself
with the procedural rules and
requirements and ask your assis-
tant and clerk to do the same.
Mistakes that are easy to prevent
can be time-consuming and
costly to fix.

At the end of the day, there is
no substitute for thorough prepa-
ration. A good argument on
appeal can never be done on the
cheap. However, by thinking
ahead, working with opposing
counsel and making small
changes in your approach to
appellate practice, you can keep
costs manageable for your client,
without compromising the
quality of your representation. �

Jasmine Akbarali is a partner
at Lerners LLP in Toronto, with
an appellate practice focusing
on commercial appeals. Cynthia
Kuehl is a partner at the same
firm with both a commercial and
personal injury law appellate
practice. 

How to go for broke– without going broke–on appeal

To work successfully in a com-
plex and information-rich society,
law f irms must use technology
effectively over the life cycle of a
litigation f ile. When it is used
from the beginning of a matter
through to completion, multiple
benef its result, including time
efficiencies and cost savings.

Canadian lawyers tend toward
a paper-based environment. Many
have yet to fully understand the
impact technology is having on
the discovery process. 

Discovery of electronically
stored information is not just for
large, complex litigation, but is
quickly becoming a factor in all
civil litigation. Different groups in
the legal profession in Canada
have created guidelines to assist
with this, including:
� JTAC (Judges Technology
Advisory Committee), which has
recently issued a national standard
to deal with the use of technology
in any civil litigation matter. This
initiative has been adopted in sev-
eral jurisdictions as a practice
note, including Alberta and B.C. It
focuses on the process and format
of managing information electron-
ically, but does not speak to con-
tent;

� The Sedona Canada Principles,
which provide practical advice
and best practices on how to
handle electronic discoveries,
while respecting variation in local
rules and practices.

As a general rule, lawyers
should use technology in a litiga-
tion matter when a substantial por-
tion of the potentially discoverable
records consist of electronic mate-
rial; when there are more than
three parties to the proceedings;
and when the proceedings are
multi-jurisdictional or cross-
border.

The national standard has iden-
tif ied other ways to use tech-
nology that might lead to greater
eff iciency in litigation matters,

including:
� Delivering court documents in
electronic form to both the court
and other parties in the matter;
� Exchanging production items in
electronic form;
� Preparing an electronic agreed
exhibit book, and
� An electronic trial.

While the national standard
outlines the courts’ preferred use
of technology, these are not the
only times lawyers benefit from it.
Using technology for case man-
agement allows lawyers to:
� Manage pleadings; 
� Process a high volume of e-doc-
uments;
� Automatically analyze and cull
e-documents (including elimi-
nating duplication);
� Create helpful chronologies; 
� Signif icantly reduce the time
typically required in case and pro-
duction preparation; 
� Prepare witnesses; 
� Accept a real-time transcript,
and 
� Manage undertakings and
exhibits. 

Preparation of appeal books,
factums and briefs are much easier
when the original material is elec-
tronic, and lawyers can subse-

quently use technology to hyper-
link and bookmark relevant mate-
rial.

Lawyers no longer need to
wheel trolleys laden with boxes of
documents into the courtroom, or
wait for long pauses in the pro-
ceedings while all parties rum-
mage through binders in an
attempt to f ind their copy of a
document or exhibit. They need
only bring a laptop to court with
their documents.

An electronic courtroom
allows the display of evidence via
public broadcast monitors to the
court, witness, parties and the
public. The evidence is managed
in a single repository to represent
the true court record. 

Witnesses have the ability to
mark up evidence in real time and
have those mark-ups captured for
the record. Real time transcription
of the proceedings can occur,
allowing parties to make notes,
link to evidence, and search and
report. The presentation and man-
agement of evidence in an elec-
tronic courtroom allows the man-
agement and display of documents
to be controlled by the lawyer or
by an independent court operator.

Technology in the courtroom
ensures speedier resolutions by
eliminating manual tasks. In
order to control the costs of liti-
gation and increase access to jus-
tice, technology needs to be
embraced by the legal profession
as a whole. �

Sandra Potter is a managing
director of Potter Farrelly & Asso-
ciates, an international consulting
and professional services com-
pany. She recently worked with
JTAC to facilitate the production
of the National Standard Protocol
through consultations with courts
and law firms across Canada.
Dawn Ofner is a manager with
Potter Farrelly & Associates in
Canada.
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‘‘At the end of 
the day, there 
is no substitute 
for thorough
preparation.

‘‘
Technology needs
to be embraced
by the legal
profession as a
whole.




