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C O N S T I T U T I O N A L  L A W

Most people have strong opin-
ions, one way or the other, on
whether human rights tribunals
should have the power to censor
communications to prevent the
spread of hateful messages. 

University of Toronto law pro-
fessor Ed Morgan, who success-
fully advocated for suppression in
the past, now questions whether
parts of his philosophy were mis-
guided. His new opinions diverge
in some respects from those of
the Canadian Jewish Congress
(CJC), an organization he served
as national president and legal
counsel. The two views show
how guarantees of freedom of
expression in Canada’s constitu-
tion are interpreted in a live and
ongoing debate. 

Morgan, who teaches human
rights and freedom of expression,
believes human rights commis-
sions and discipline tribunals have
recently taken on cases where the
subject of the complaint was
engaged in vigorous debate, not
hate speech. 

This “shows how dangerous the
suppression of speech in the name
of anti-hate can be,” he wrote in
the Canadian Jewish News last
November. “Once we go down the
road of censorship for the sake of
promoting tolerance, we may soon
be standing at the heights of intol-
erance.” He advocates for con-
frontation — “fighting bad speech
with good speech” — rather than
censorship. Morgan states that
some of his earlier views on the

regulation of free speech may have
been wrong.

In contrast, the Canadian Jewish
Congress (CJC) supports the work
of human rights commissions,
especially through s. 13 of the
Canadian Human Rights Act,
which allows regulation of hate
speech on the Internet. Mark
Freiman, the CJC’s honorary
counsel, said, “I am not in favour of
‘suppressing’ such speech because
the term implies prior restraint. I
am, however, in favour of the
equivalent of a ‘cease and desist’
order, at least for Internet hate.”

People look to the Supreme
Court of Canada’s decision in
Canada (Human Rights Commis-

sion) v. Taylor, [1990] 3 S.C.R. 892
for wisdom on the issue. Although
this is an old decision, the Cana-
dian Human Rights Tribunal
applied it as recently as March 13,
in Richard Warman v. Northern
Alliance and Jason Ouwendyk,
2009 CHRT 10, the latest in a
series of rulings against discrimi-
nation on certain Internet sites. 

In Taylor, the Supreme Court
of Canada was asked to determine
the validity of s. 13(1) of the
Canadian Human Rights Act,
which makes it discriminatory to
communicate messages over the
telephone or Internet that expose
people to hatred or contempt
based on such qualities as religion
and race. The issue was whether
the section violates freedom of
expression guarantees in s. 2(b) of
the Charter.

The Canadian Human Rights
Tribunal had found that John Ross
Taylor and the Western Guard had
contravened the section by creating
a telephone message service out of
Toronto that people could phone to
hear a pre-recorded message. It
described ways in which Canadian
society was being destroyed, and
finally attributed them to a con-
spiracy by Jews. The tribunal
ordered that the activity cease. 

Chief Justice Brian Dickson
delivered the majority decision,
saying that the dissemination of
hate propaganda may result in “an
increase in acts of discrimination,
including the denial of equal
opportunity in the provision of

goods, services and facilities, and
even incidents of violence.”

The majority in Taylor deter-
mined that “hatred and contempt”
have a precise meaning within s.
13(1): “unusually strong and deep-
felt emotions of detestation,
calumny and vilif ication.” As a
result, the majority decided that s.
13(1) does not unjustif iably
infringe s. 2(b) of the Charter.

In contrast, the minority took
the stance that s. 13(b) of the
Canadian Human Rights Act is
overreaching. Without proof of
actual harm, the def inition of
discrimination could well reach
speech that is anti-discrimina-
tory. Therefore, the minority
decided that it contravened s.
2(b) of the Charter. 

Let’s return to Morgan’s posi-
tion, remembering that he remains
proud of his role as national legal
counsel to the CJC when it became
actively involved in a case aimed
at shutting down the Internet sites
of Holocaust denier Ernst Zundel. 

One might infer from Morgan’s
recent comments that he places a
high value on expressive compo-
nents of free speech. He recently
said,“[I] am concerned that human
rights commissions not use anti-
discrimination laws to require
Canadians to conform their
speech to what the commissions
see as socially benevolent mes-
sages....It is not only rational
debate but also provocative
polemics that need to be protected
in a free speech society.” 

In contrast, Freiman’s focus is
that “Some forms of extreme
speech pass over the line drawn by
Justice Brian Dickson in Taylor
and become dangerous even if they
don’t f it into the Criminal Code
hate speech provisions.” Freiman
emphasizes the role of commis-
sions in regulating speech that
negates the very existence of a
racial or religious group. 

He is not content with talking
out these problems. On Nov. 26,
2008, Freiman wrote in the Globe
and Mail that “It is both unrealistic
and counterproductive to look to
the ‘marketplace of ideas’ as an
alternative to regulation in coun-
teracting hate speech. History
shows that when it comes to hate
propaganda, the marketplace of
ideas is as susceptible to market
failure as an unregulated market in
financial derivatives.”

Yet, like Morgan, Freiman
believes that the playing f ield
should be more level. Both law
experts want to end the situation
where innocent respondents incur
undeserved costs and loss of repu-
tation. Freiman suggests that we
retain the role of human rights
commissions, but train staff so that
they are able to identify which
claims f it a narrow and precise
definition of hate in Taylor, while
quickly dismissing the rest. 
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lawyer who practises human
rights, immigration and employ-
ment law.
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The British Columbia Court of
Appeal recently weighed in on
whether damages are available
for breach of a Charter right
where no bad faith or accompa-
nying tort is proven.

In Ward v. British Columbia,
[2009] B.C.J. No. 91, the plaintiff
brought an action arising out of his
arrest. He was mistaken for
someone else, detained, taken to
police lockup and subjected to a
strip search. The strip search was
done under a policy found to be
ambiguous. The trial judge con-
cluded that the plaintiff ’s Charter
right under s. 8 to be secure against
unreasonable search was infringed,
either because the strip search was
not in accordance with the policy
or the policy was unreasonable.
While the plaintiff did not prove
that the corrections officers acted
in bad faith or committed an
accompanying tort, the trial judge
awarded the plaintiff damages
under the Charter.

On appeal, Justice Richard Low,
for the majority of the court, held
that when the breach of a Charter
right results in a law being struck

down, declaratory relief is an effec-
tive remedy because it affects future
rights and liabilities, but where the
breach is a past wrong committed
by government agents, a declaration
is only a finding of fact that may
not effectively redress it. In such
cases, he recognized that requiring
a tort or bad faith to justify dam-
ages for a Charter breach may
deprive the victim of a true remedy.
An award of damages may not
always be warranted where a
person’s Charter rights have been
breached, but an appropriate and
just remedy pursuant to subs. 24(1)
must be determined in each case.
Justice Low upheld the trial judge’s
award of damages. 

Justice Mary Saunders, writing
in dissent, considered the reasons
that damages awards are generally
given. Since the objective of dam-
ages is compensation for loss, she

struggled with the fact that the strip
search did not cause pecuniary loss.
She reasoned that a damages award
was unnecessary to correct the
behaviour of those who caused the
Charter infringement if they acted
without malice or bad faith. She
also noted that awarding even nom-
inal Charter damages in recognition
of the breach amounts to a form of
strict liability. Thus, Justice Saun-
ders concluded that, absent a tort,
something like bad faith or wilful
blindness is required to award dam-
ages under subs. 24(1).

Justice Saunders’ conclusion is
supported by a 1994 decision of the
New Brunswick Court of Appeal.
In McGillivary v. New Brunswick,
[1994] N.B.J. No. 265, the plaintiff
had been charged, refused bail and
then granted bail and committed to
stand trial at her preliminary
hearing. Before trial, the charge
against her was withdrawn. She
claimed damages under subs. 24(1)
of the Charter, arguing that her
rights were infringed.

In rejecting her claim, the New
Brunswick Court of Appeal unani-
mously concluded that the enforce-

ment of criminal law is one of the
most important aspects of main-
taining law and order. Without
mala fides on the part of those
charged with carrying out investi-
gations and prosecutions, there can
be no recovery. Otherwise, the
criminal justice system would
cease to function effectively. 

McGillivary was cited with
approval by the Court of Appeal for
Ontario in Mammoliti v. Niagara
Regional Police Service, [2007]
O.J. No. 397, although without sig-
nificant analysis. In Mammoliti, the
plaintiff sought a remedy for mali-
cious prosecution and breaches of
the Charter. In Mammoliti, as in
McGillivary, the proper functioning
of the criminal justice system was
squarely engaged. In both cases,
unfairness to the accuseds, against
whom charges were subsequently
withdrawn, could be addressed
though the tort of malicious prose-
cution, if it could be proven. 

Perhaps Justice Low was not far
off the mark in suggesting that dif-
ferent types of Charter breaches jus-
tify different remedies. One can see
how the honest, but mistaken, pur-

suit of a criminal investigation
ought to be immune from damage
awards if malicious prosecution
cannot be made out. On the other
hand, cases such as Ward do not deal
with the proper functioning of the
justice system, but focus on isolated
injustices that arguably warrant
some kind of consequence if all
rights are to have effective remedies. 

In her dissent in Ward, Justice
Saunders bemoaned the lack of a
framework of principles for liability
and quantum of damages under
subs. 24(1) of the Charter. The
Supreme Court of Canada will have
an opportunity to offer some guid-
ance in Ward should it decide to
grant the leave application pending
before it. 

Until some clarity comes from
the Supreme Court, counsel will
be advised to plead accompanying
torts and bad faith in any claim for
Charter damages to hedge their
bets against the current uncer-
tainty in the law. 

Jasmine Akbarali is a partner
at Lerners LLP in Toronto with
an appellate practice.
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